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R. B. & D. W. Post, Piarnrirrs 1n Error, vs. Wititam S. 
CARPENTER, ET AL. 


Under the Attachment law of this State, there is no priority given to attaching 
creditors whose attachments have been first levied, if the judgments in the 
suits commenced by attachment were obtained at the same term of the Court. 


The statute which declares that the service of a writ of attachment shall bind the 


property attached except against pre-existing liens, is further qualified by 
the provision “that a judgment in a suit commenced by attachment shall be 
satisfied in the same manner as other judgments obtained at the same term 
of the Court are, or shall be satisfied out of the lands and tenements, goods 
and chattels generally of the defendant in attachment.” 


Error to the Circuit Court of Wakulla County. 

The plaintiffs in error sued out a writ of attachment which was 
levied by the sheriff of Wakulla County upon about seventy bales of 
cotton as the property of Wm. S. Carpenter, an absconding debtor. 
On the same day, but after the levy of plaintiffs’ attachment, several 
other creditors of Carpenter attached the same cotton. The cotton 
was sold by order of the Court, and the money, the proceeds of sale, 
was paid into the registry of the Court. 

Judgments were obtained in the various suits thus commenced by 
attachment, at the same term of the Circuit Court of the County of 
Wakulla, Hon. Tuomas Batrzett, Judge of the Middle Circuit pre- 
siding. 

_ The proceeds of the sales of the cotton not being sufficient to pay 

the debts due all the attaching creditors who had thus obtained judg- 

ments, the plaintiffs in error claimed priority on the ground that their 
1 
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attachment was first levied and bound the property, and was there- 
fore entitled to be first satisfied. The question was argued in the 
Court below, on a rule upon the clerk (who had in his hands the 
proceeds of the sales of the cotton) to show cause why the same 
should not be applied first to the payment of the claim of plaintiffs in 
error, and atter satisfying that, then to the claims of the other cred- 
itors in the order in which their attachments were levied. 

The Court below decided that the moneys should be distributed 
pro rata. To reverse this decision the plaintiffs brought the case to 
this Court by writ of error. 

Maxwell, Papy and Hogue, for plaintiffs in error. 

Long & Walker and Archer, for defendants. 


HAWKINS, J. 


The case at bar depends upon the interpretation of the statutes 
governing attachments, and we are free to confess that, owing to their 
singular phraseology, we have found it not a very easy task to arrive 
at a satisfactory conclusion. We have given the subject proper re- 
flection, and have endeavored to arrive at what we deem to have 
been the intention of the Legislature which enacted the statutes. The 
question is, where there are several attaching creditors, who obtained 
judgments at the same term, do they participate pro rata in the pro- 
eeeds of the property attached, or do they take according to the 
priority of the levy of the several attachments ? 

On page 368 of the Digest, Article 1, Section 2, is the following : 
“ The service of a writ of attachment shall not operate to dispossess 
the tenant of any lands or tenements, but such service shall bind the 
property attached, except against pre-existing liens ; but the judgment 
in a suit commenced by attachment, shall be satisfied in the same 
manner as other judgments obtained at the same term of the Court 
are, or shall be, satisfied, out of the lands and tenements, goods and 
chattels generaily, of the defendant in attachment: Provided, how- 
ever, That judgments rendered against any garnishee or garnishees 
in said suit shall be appropriated exclusively to the satisfaction of the 
judgment rendered against the defendant, commenced by attachment 
as aforesaid.” If the section had ceased, after the words “ pre- 
existing liens,”’ there would be no difficulty, and it would be plain 
that the liens would be specific, subject to the general exception, 
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ence according to the maxim, prior est tempore potior est jure. But 
it goes on to say, “that a judgment in a suit commenced by attach- 
ment shall be satisfied in the same manner as other judgments ob- 
tained at the same term of the Court are, or shall be satisfied, out of 
the lands and tenements, goods and chattels generally, of the defen- 
dant in attachment.”” Now, what is the fair import of these words ? 
We are of opinion that they must be understood as further qualifying 
the lien contained in the first clause of the section, by the addition of 
another exception, to wit: judgments obtained at the same term of 
the Court, whether obtained after the service of attachment or of 
ordinary process. We think it was the intention of the Legislature 
to place judgments obtained at the same term, whether the suits in 
which they were obtained were instituted by attachment or ordinary 
summons, upon the same footing. We are fortified in these views 
by the words of the proviso. The words, “exclusively applied,” 
certainly must have been introduced in it to show that the proceeds 
of judgments against garnishees were to have other and distinct ap- 
plication from those contained in the body of the section, to wit: a 
generai application ; whereas, in cases of garnishments, they were 
to be specifically applied. 

We find further, in page 370 of Thompson’s Digest, the following 
section: “If there be two or more suits commenced by attachment 
against the same person, and several judgments be obtained at the 
same term, they shall be satisfied pro raia out of the judgments which 
may have been obtained against the garnishee or garnishees in any 
such suits, unless the defendant or defendants in such suits have suffi- 
cient other property to satisfy the same.” This section seems to be 
but an addition to the one already quoted, and declares a “pro rata’”’ 
distribution out of the judgments obtained against garnishees at the 
same term. It seems intended to supply a defect in the proviso of 
the section first set forth, which only provided for one judgment against 
garnishees ; whereas this section embraces any number of judgments 
obtained against garnishees at the same term, and declares, where 
there is more than one judgment, or several judgments, they shall be 
satisfied pro rata. This law of attachment being in derogation of 
the common law, we are not disposed to extend its provisions beyond 
the manifest meaning of its terms ; and we should be loath so to extend 
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them as to give a preference to attaching creditors over those who 
pursue the ordinary process of law, unless the statute contained clear 
and unequivocal words to that effect. We believe we have given 
what was the intention of the framers of the law, and by so doing, 
have avoided a construction likely to operate unjustly and unequally. 

We think, therefore, that there was no error in the decision of the 
Court below, and the judgment of that Court stands affirmed. 


Antonto Cotiins, PLarntirr in Error, vs. Niewoias H. Mrrcx- 
ELL, DEFENDANT IN Error. 


A bond conditioned for the forthcoming of property “ to abide the final order of 
the Court,” varies from the condition of the bond provided by the statute 
which is “ for the forthcoming of the property replevied, and to abide the 
final order of the Court.” 


In an action of debt on a bond given under attachment precess, pursuing the form 
prescribed by the statute, the judgment being the final order of the Court 
in the attachment suit, would constitute the rule and measure of damages 
for a failure to deliver the property. 


But where the condition of the obligation is “ for the forthcoming of property,”’ 
then upon the return of the officer that the property attached is not forth- 
coming, or that defendants in attachment have no property in his bailwick 
to satisfy the execution, founded on the judgment in the attachment suit, 
the liability of the surety on the bond attaches, and the measure of damages 
in an action against him would be the value of the property at that time 
with interest. 

Mitchell, the defendant in error, brought an action of debt in the 
Circuit Court of Escambia County, on a bond executed by the plain- 
tiff in error, together with J. N. C. Stockton & Co. and Hanson 
Kelly, and dated the 13th of January, 1840. The bond sued on was de- 
livered to the sheriff of Walton County, who had levied an attachment 
upon certain slaves as the property of J. N. C. Stockton & Co., and 
which attachment had been sued out of the late Superior Court of 
Walton County by Mitchell, for a debt claimed to be due him to the 
amount of nine hundred dollars. The bond is in the penal sum of 
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$1800, and the condition thereof is in these words— Now if the 
said J. N. C. Stockton shall cause said slaves to be forthcoming to 
abide the final order of the Court, then this obligation to be void, else 
to remain in full force and virtue.” 

The declaration avers that the final order of said Court, that is to 
say, the judgment against J. N. C. Stockton, was rendered on the 
27th day of April, 1842, for $1211 75-100, and ‘that execution is- 
sued thereon and was returned “no property found.” 

The declaration then avers that the said J. N. C. Stockton & Co. 
did not nor did any other person or persons cause the said slaves to 
be forthcoming to abide the final order of the Court. By means 
whereof the plaintiff sustained damages to the amount of $1800. 

The defendant (Collins) filed three pleas. 

The first states that at the time of the institution of the suit against 
J. N. C. Stockton, as well as at the time of the rendition of the said 
supposed judgment against the said J. N. C. S., he the said J. N. 
C. Stockton had departed this life—without this that there was any 
other final order or judgment in said cause ; and so the said defen- 
dant says there was no final order, judgment, or decision in said 
cause. 

The second plea filed is non est factum. 

And the third is the same as the first, except that it states the in- 
stitution of the suit and the rendition of the judgment as against J. 
N. C. Stockton & Co., and not J. N. C. Stockton alone. 

The plaintiff demurred to the first and third pleas, and the demur- 
rer was sustained by the Court. 

The cause was tried at the fall term, 1849, of the Circuit Court of 
the County of Escambia, Hon. Gores S. Hawxrns, presiding. 

The jury found for the plaintiff and assessed his damages at one 
thousand four hundred and thirty-six dollars and twenty-six cents, and 
judgment was given accordingly. On the trial of this cause defen- 
dant’s counsel moved the Court to instruct the jury, that the plaintiff 
could not recover other than a mere nominal sum, without showing 
the value of the slaves replevied by other evidence than that afforded 
by the replevin bond itself, which instruction the Court refused, and 
gave the following: “that the jury should assume the half of the 
penalty of the bond to be the true value of the slaves.” To this re- 
fusal of the Court and to the charge given, the defendant excepted. 
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cuted this writ of error. 
M. A. Long, for plaintiff in error : 


This is an action of debt upon a replevy bond, executed by the de- 
fendant, as a surety, on the 13th January, 1840, and delivered to the 
Sheriff of Walton County, who had levied an attachment upon “ cer- 
tain slaves, as the property of J. N. C. Stockton & Co.,” as recited 
therein. The bond is in the penal sum of $1,800. The bond 
recites that the debt claimed in the attachment was $900. The 
declaration alleges for breach of the bond—that the said negro slaves 
were not delivered to abide the final order of the Court, to which the 
attachment was returned, and “ that the final order of said Court, to 
wit, the judgment against the said J. N. C. Stockton, & Co., was 
rendered on the 27th day of April, 1842, for $1,211 75,” and that 
execution was issued thereon, and returned “no property found,” 
&c. Three pleas were filed, but no question is made upon the 
second, which is non est factum. 

These pleas are demurred to, and the judgment of the Court sus- 
tained the demurrer, which we assign as error. ‘Two questions are 
presented by this assignment of error. The first is, does the fact 
pleaded amount to a good defence in law, supposing the plaintiff’s 
declaration to be good ; and the second is, whether the declaration 
is not bad, the demurrer also raising that question. 

The declaration is bad for several reasons :— 

1. The condition of the bond sued on is void for uncertainty, in 
omitting to recite the number, names, ages or sex of the slaves, 
which were “ to be forthcoming to abide the final order of the Court.”’ 
The surety is not bound to deliver any particular slaves, and, indeed, 
is not by the bond informed what slaves had “ been levied upon.” If 
his undertaking is not in the bond itself set forth with reasonable 
certainty, the Court cannot, upon demurrer, see that he has failed to 
comply therewith. Foraught the Court can see, the endorsement of 
the levy on the writ of attachment was as vague and uncertain as the 
condition of the bond in this respect ; wherefore, it is no answer to 
this objection to say, that a reference to the levy will cure the uncer- 
tainty. 

2. The declaration alleges that the condition of the bond re- 





JANUARY TERM, 1850. 





EE 





Collins vs. Mitchell Argument of Counsel. 


quired J. N. C. Stockton to cause the said slaves to be forthcoming 
whereas the bond itself requires J. N. C. Stockton & Co. to do so. 
This is a variance. 

3. The declaration does not allege that any final order was ever 
rendered in the particular attachment suit mentioned in the condition 
of the bond. The averment is, “that the final order of said Court, 
to wit, the judgment against said J. N. C. Stockton & Co. was ren- 
dered on the 27th day of April, 1842,” &c. “The judgment against 
said J. N. C. Stockton & Co.” is too general, for it does not appear 
even that it was in favor of the plaintiff, much less that it was upon 
the particular attachment mentioned before. 

4. The persons against whom the judgment was rendered are 
equally vague and uncertain, namely, J. N. C. Stockton (and com- 
pany) & Co. 

It is evidently intended to intimate that this final order or judgment 
was rendered against some one else besides J. N. C. Stockton, and 
yet no name is disclosed. No such judgment could legally have been 
rendered as that mentioned in the declaration, even if the person in 
whose favor it was rendered had been named. In a suit against a 
firm, you may serve process on one, but must declare and recover 
against all, and the name of each must appear, as well in the decla- 
ration as upon the record of judgment. “ Partners cannot be indi- 
vidually sued for a partnership debt. Each partner is bound for the 
whole until the debt is paid ; but payment can be enforced only by 
a joint action against all. Their responsibilities are joint only, and 
not joint and several, so as to subject each to a separate action.” 
1 Chit. Pl., 43, note 3. Robertson vs. Smith, 18 John. Rep., 459. 
Henry Van Tine vs. Crane, et al., 1 Wend. R., 524. 

Therefore, it follows that, as the judgment or “final order’’ set 
forth in the declaration is only against one person, it cannot be the 
judgment or final order which the defendant was bound to have the 
said slaves forthcoming to abide. The execution, says the declara- 
tion, which was returned no property found, was issued upon said 
judgment—that is, against J. N. C. Stockton alone, and not against 
the firm. It does not, therefore, appear but what the slaves would 
have been delivered, had a proper judgment and execution been ren- 
dered and issued, which being a condition precedent to any right to 
sue on the bond, must be distinctly averred. 1 Chit. Pl., 368. 
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The second question raised under the demurrer is, whether the 
judgment or final order is not shown to be void, by the existence of 
the fact thus mentioned in the pleas, namely, the death of J. N. C. 
Stockton, before the attachment suit was commenced. We have 
already seen that the judgment does not purport to be rendered against 
any other person ; but we are prepared to show that, if it had been 
against his copartners by name, it would have been void as to them, 
if void as to the deceased. We understand that it is conceded on 
the other side, that a Court has no jurisdiction to render a judgment 
against a man who has had no notice of the suit, actual or construc- 
tive, and that death before suit brought precludes the possibility of 
either. The authorities are full to this principle. In the case of 
Elliott and others vs. Pearson and others, 1 Peters, 341, the Supreme 
Court of the United States say: “ Where a Court has jurisdiction, 
it has a right to decide every question which occurs in a cause ; and 
whether its judgment be correct or otherwise, its judgment, until 
reversed, is binding in every other Court. But if it act without 
authority, its judgments and orders are regarded as nullities. They 
are not voidable, but simply void.” And in the same case, the 
Court remark that “ the jurisdiction of any Court exercising authority 
over a subject, may be inquired into in every Court, when the pro- 
ceedings of the former are relied on and brought before the latter, 
by the party claiming the benefit of such proceedings.”’ 

In the case of Hollingsworth vs. Barbour and others, 4 Peters R., 
472, the same Court say: “ By the general law of the land, no Court 
is authorized to render a judgment or decree against any one or his 
estate, until after due notice by service of process to appear and de- 
fend. This principle is dictated by natural justice,” &c. 

The same doctrine is held in the case of Rangeley vs. Webster, 
11 N. H. Rep., 304. In Bissell vs. Briggs, 9 Mass. Rep., 462, 
Chief Justice Parsons remarks that “the Court must have had ju- 
risdiction, not only of the cause, but of the parties.’ See also Hall 
vs. Williams, 6 Pick., 232, in which it is said, “the judgment being 
entire, if it is a nullity with respect to one, it is also in the whole.” 
In Holbrook vs. Murray, et al., 5 Wend., 161, the Court say: “The 
facts stated in the plea being admitted by the demurrer, the defence 
of want of jurisdiction as to the person of this defendant, (Murray,) 
is established; as to him the judgment is not conclusive, not even 
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evidence of a demand—it is a nullity. What effect has this on the 
other defendants, whose plea does not afford any defence? The judg- 
ment is entire, and if void as to one defendant, where there are 
several, it is void as to all.” And this precise point was decided in 
the same way in Richard vs. Walton, 12 John. Rep., 434. _ Wes- 
tervelt vs. Lewis, 2 McLean, 511. Smith vs. Russ., 1 Mis., 453. 
Armstrong vs. Horshaw, 1 Dev., 187. Lewis vs. Ash, 2 Miles, 
110. 

From a view of these authorities, I respectfully submit, that the 
judgment or final order, set forth in the declaration, was totally void, 
as to all against whom it was rendered, whether it be regarded as 
rendered against J. N. C. Stockton alone, or against him jointly 
with others not named, but included under the abbreviated epithet, 
“ & Co.;”’ and that the pleas constituted a good defence to the action. 
If the bond ever had any validity, therefore, there has not been any 
“ final order of the Court,” which it was the duty of the defendant 
“to abide by, causing the said slaves to be forthcoming.” And if 
this be correct, it follows as a necessary conclusion, that the writ of 
attachment was void when sued out, and the levy on the slaves also. 
The bond taken to replevy the property was equally void, having 
been literally extorted upon false pretences, under mere color of 
law. 

The second error assigned, arises upon the charge of the Court, 
set forth in the bill of exceptions, which is in these words: “ The 
jury should assume the half of the penalty of the bond to be the true 
value of the said slaves,”’ and the refusal of the Court to charge as 
requested by defendant below, “that the plaintiff could not recover 
other than a merely nominal sum, without showing the value of the 
slaves replevied, by other evidence than that afforded by the replevin 
bond itself.” The doctrine here advanced by the Court below is 
believed to be without any precedent, and in violation of a very old 
and familiar rule of law, that plaintiff must prove damages before he 
can recover therefor. The case cited on the other side, from 3 Conn. 
Reps., 248, and there was but one cited, is not at all in point. The 
question did not arise upon the trial before the jury, in the assessment 
of damages. ‘The defendant in that case pleaded that the bond was 
void, because the property for which the bond had been given, under 
an embargo law of the United States, had been valued too high by 


» 
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the officer to whom the bond had been executed and delivered. The 
plea was held to be no defence, and that the bond was not void. 


C. C. Yonge, for defendant in error : 


Contended that the demurrer to first plea was well taken, because 
the count alleges a judgment against J. N. C. Stockton & Co., and 
the plea states that no final order was made in the case of John N. 
C. Stockton, and cited Chitty P., 521. 7 John, 402. Bacon’s Ab. 
Pleas. Skinner vs. Bebow, 2 Strange 919. 

The demurrer to third plea was also good, Ist, because the plea is 
argumentative. 2d, because, though Stockton was dead, it was com- 
petent for the survivors to continue the use of the name of the firm ; 
and the bond furnishes the evidence that it was so used after the time 
at which according to the plea, Stockton died. The bond was a 
good common law bond, at least, made by the survivors of the firm 
and the sureties for the forthcoming of property. 

- The validity of the judgment against J. N. C. Stockton & Co.., 
being a judgment of a Court of competent jurisdiction, cannot be in- 
quired into in a collateral proceeding. Voorhees vs. Bank of U. S., 
10 Peters, 473. 

The instruction of the Court to the effect that the penalty of the 
bond furnished evidence on which to base a verdict as to the value 
of the property, was right. See 3 Cond. Rep., 248. 


BALTZELL, J. 


This was an action of debt instituted by defendant in error against 
plaintiff as one of the securities on a forthcoming bond given under 
attachment process. The defendant filed three pleas which were 
demurred to, and the demurrer sustained by the Court. Leave was 
given to plead anew within sixty days, which however seems not to 
have been done, and the case in this situation, was, as appears from 
the record, submitted to the jury. 

On the trial, the plaintiff gave in evidence the bond sued on, with 
other evidence, whereupon “ defendant’s counsel moved the Court to 
instruct the jury that the plaintiff could not recover other than a 
merely nominal sum, without showing the value of the slaves re- 
plevied by other evidence than that offered by the replevin bond 
itself, which instruction the Court refused to give, but instructed the 
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jury that they should assume the half of the penalty of the bond to be 
the true value of the said slaves.”” The propriety of this instruction 
is the only question presented by the record. 

The bond in question is thus described in the condition: ‘ whereas 
Nicholas H. Mitchell has sued out an attachment against J..N. C. 
Stockton & Co. for $900, which has been levied upon certain 
slaves as the property of J. N. C. S. & Co., and the said J. N. C. 
S. & Co. wishing to replevy the said slaves, now ifthe said J. N. 
C. S. & Co. shall cause the said slaves to be forthcoming to abide 
the final order of the Court, then the obligation to be void, else to re- 
main in full force and virtue.” It will be perceived that this varies 
from the condition of the bond provided by the statute which is for 
“the forthcoming of the property replevied to abide the final order of 
the Court.”’ If it had pursued the statute, the amount of the judgment 
being the final order of the Court, which the security had undertaken 
to abide by, would probably form the criterion and rule of the dam- 
ages for a failure to deliver the property. 

The defendant’s engagement is not of this character, and he has a 
right to insist upon its very terms. He engages that the principals, 
the Stocktons, shall cause the said slaves to be forthcoming to abide 
the order of the Court. Now ifthe obligation had been complied 
with by delivery of the slaves, plaintiff would have been entitled to a 
sale of them under execution, and the appropriation of the proceeds 
to his debt. He is entitled to be placed in the same position by the 
failure which he would have occupied if the Stocktons had fulfilled 
their agreement, and this, in our opinion, constitutes the true meas- 
ure of damages. Defendant’s liability, as that of any other security 
to such an obligation, attaches upon the return of the officer that the 
property attached is not forthcoming to abide the order of the Court, 
or that the defendants have no property in his bailwick to satisfy the 
execution. The value of the property at that time, with interest, 
would seem to be the appropriate measure of damages. 

The case will then be reversed for this error, and the judgment 
set aside, and a venire facias de novo awarded, with leave to each 
party to amend bis pleadings, and the cause remanded for further 
proceedings, not inconsistent with this opinion. 

We add that in case of another appeal, a copy of the entire record 
in the suit of Mitchell vs. the Stocktons be sent up, that this Court 
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may, if required to decide the farther points in ane case, be possessed 
of the entire facts necessary to a correct adjudication. 








NatuaniEt P. Bemis, et av., APPELLANTs, vs. Tue Srate, Ap- 
PELLEE. 
There is no law authorizing the Comptroller to appropriate any money collected 


or received by him in his official capacity, to the payment of any claim held 
by himself against the late Territory of Florida. 


Under the provisions of the law requiring the Comptroller to collect all the debts, 
dues and demands of the late Territory, money collected by him for such 
dues must be regarded as in the Treasury of the State when he receives it, 
from which it cannot be drawn, but in consequence of an appropriation by 
law. 


Appeal from judgment of the Circuit Court of the County of Leon. 
This cause was tried before the Hon. Tuomas Batrze.t, Judge of 
the Middle Circuit at the spring term, 1849, of the Circuit Court of 
Leon County. 

The pleadings, evidence and instructions given by the Judge in 
the Court below, are set forth in the opinion pronounced by Ch. Jus. 
Douglas so fully, that it is not deemed necessary to make any other 
statement of the case. 

Thompson, for Appellant. 

Hogue, for Appellee. 


DOUGLAS, Ch. J. 


This suit was instituted in the Circuit Court of Leon County 
against Nathaniel P. Bemis, late Comptroller of Public Accounts of 
the State of Florida, and his sureties upon his official bond. The 
declaration is ‘n the usual form, assigning as a breach of the condi- 
tion of said bond, that the said Nathaniel P. Bemis did not faithfully 
discharge all the duties of the said office of Comptroller of Public 
Accounts, &c., according to the condition of said bond, in this, that 
he the said Nathaniel P. Bemis, by virtue of the authority vested in 
him by law, and in the discharge of the duties of said office, &c., on 
the tenth day of December, 1847, received, collected and had in his 
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possession on account of the Territory of Florida, the amount of five 
hundred and seventy-nine dollars and fifty-three cents, in cash, of the 
debts, dues and demands of the late Territory of Florida, which he 
has neglected and refused to pay into the treasury of said State of 
Florida, as by law he was bound to do, &c. ‘To this declaration the 
defendants pleaded, first non est factum. Second, Nil debet. Third, 
“ That the plaintiff was indebted to the said defendant, Nathaniel P. 
Bemis in the sum of six hundred dollars for work and labour, care 
and diligence of the said Nathaniel, for the said plaintiff before that 
time done and performed and bestowed, and for compensation and 
commissions for divers collections and other services before that time 
done, performed and bestowed for the plaintiff, and at his request, and 
for divers warrants on the treasury of the Territory of Florida, duly 
issued and owned and held by the said Nathaniel. which the said 
plaintiff was and is bound to pay and discharge, which said warrants 
are numbered 158, 317, 265, 147, 257 and 377, and for money by 
the said plaintiff before that time had and received for the use of the 
defendant Nathaniel, which said sum of money so due to the defen- 
dant Nathaniel from the plaintiff is wholly unpaid, and exceeds the 
sum so alleged to be due and owing to said plaintiff in the said dec- 
laration mentioned, by virtue of the said condition of the said sup- 
posed writing obligatory, and which said sum of money so due and 
owing from said plaintiff, or so much thereof as shall be necessary, 
in this behalf, the said defendants are ready and willing and offer to 
set off and allow against the sum of money so claimed to be due and 
payable under the condition of the said writing obligatory, and this, &c. 
Fourth, that said Bemis did faithfully discharge all the duties of Comp- 
roller, &c., and did faithfully account, &c., according to law; and 
Fifth, that the said Bemis did faithfully discharge all the duties of 
Comptroller of Public Accounts of the State of Florida according to 
the condition of the said writing obligatory, and he the said Nathan- 
iel did not neglect or refuse to pay into the treasury of the State of 
Florida the debts, dues and demands of the late Territory of Florida 
received, collected and had by him, in manner and form as the said 
plaintiff hath thereof complained against him, but did on the 20th 
day of March, one thousand eight hundred and forty-eight, and betore 
the commencement of this suit, tender and offer to pay and did de- 
posite in the treasury of the State the sum of five hundred and eighty 
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six dollars and forty-eight cents in warrants on the treasury of the 
Territory of Florida then outstanding and unpaid, in the hands and 
possession of the said Nathaniel, which said sum is more than suffi- 
cient to pay, satisfy and discharge all the demands of the State of 
Florida upon him the said Nathaniel for or by reason of the receipt 
and collection of the debts, dues and demands of the late Territory of 
Florida, and this, &c. ‘To the first and fourth of these pleas, the 
plaintiff filed a similiter. ‘The second seems not to have been noti- 
ced. To the third, the plaintiff replied by a general denial, and the 
defendant joined issue. ‘To the fifth, the plaintiff put in a demurrer, 
alleging for cause, that the said defendants have not by their plea 
traversed or denied or attempted to put in issue any matter of fact 
alleged by plaintiff; that the said plea is double, in this, that the said 
defendants have thereby pleaded and alleged the performance of the 
duties of Comptroller by defendant Bemis, and also allege a tender 
and offer to pay as well as a deposit of Territorial warrants in pay- 
ment of the demands by the State against him, the said Bemis, 
wherefore, &c. And the said demurrer having been argued, was 
sustained by the Court. After which the issues of fact were sub- 
mitted to a jury, who found a verdict for plaintiff and assessed the 
damages at five hundred and eighty 86-100 dollars. Whereupon 
judgment was entered for $5000, the penalty of the bond, and for the 
recovery of the damages so assessed as aforesaid, the judgment to 
stand, &c. 

It appears by a bill of exceptions which constitutes part of the 
record in this case, that the plaintiff offered in evidence a treasury 
transcript containing an account current between the said Nathaniel 
P. Bemis and the State of Florida, commencing as follows, to wit: 
“ Nathaniel P. Bemis, late Comptroller, &c., in account with the 
State of Florida, for dues to the late Territory of Florida, collected 
by him in pursuance of an act of the General Assembly approved 
23d July, 1845, and resolution approved 27th December, 1845,” 
which contained two items specially referred to by one of the wit- 
nesses, viz: “ specie funds rec’d S. Scarborough, fines, $15 20, and 
specie funds executors of T. P. Chaires, escheat, $628 72,” and ex- 
hibited a balance against the said Nathaniel P. Bemis, late Comp- 
troller, &c., of five hundred and seventy nine dollars and fifty-three 
cents, and that the plaintiff called Simon Towle, Esq., Comptroller 
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of Public Aecumnte, whe being duly sworn, deposed that the several 
items in the account stated by him against the said Bemis, in the 
column headed “current funds” were collected in specie or what 
was equivalent thereto, and the several items marked “ Territorial 
‘Scrip” were collected and received in auditor’s warrants of the late 
Territorial treasury, and this so appears from the books kept by the 
said Bemis in the Comptroller’s office, and from said Bemis’ explan- 
ation in relation to said entries.” 

And here the plaintiff closed its case. And thereupon the defen- 
dant introduced the following paper writing purporting to be a re- 
ceipt, viz: “ Rec’d, Tallahassee, March 20th, 1848, of Nathaniel P. 
Bemis, late Comptroller, the following warrants on the Territorial 
Treasury, the same having been tendered in payment of the balance 
due the Territory on collections made by said Bemis, and refused by 
me, for the reason that the amount so claimed by the State was col- 
lected as current funds, No. 158, for $525, No. 317, for $9, No. 
365, for $9, No. 147, for $3, No. 257, for $36 13, and 377, for 
$4 35. 

And it was admitted by the Attorney General of the State, for the 
plaintiff, that the warrants were warrants of the Auditor of the late 
Territorial Treasury, duly and legally issued, for demands upon the 
said Territory of Florida ; and, further, that the same still remained 
in the possession of W. R. Hayward, Esq., State Treasurer. Defen- 
dants also introduced Richard T. Birchett, who, being duly sworn, 
proved the said Nathaniel P. Bemis was the owner and holder of said 
Territorial warrants, prior to his appointment to the office of Comp- 
troller of Public Accounts. Also Hugh Archer, who, being duly 
sworn, deposed that Nathaniel P. Bemis was, before the date of the 
collections in said accounts stated, as having been made from S. 
Scarborough, and executors of T. P. Chaires, in possession of Terri- 
torial Treasury warrants, and which he believes the same as those 
described in the Treasurer’s receipt, given in evidence. And here 
the testimony closed. And thereupon the Court charged the jury as 
follows, viz: “That the Comptroller has no right by law to appro- 
priate funds collected by him in good money to the payment of an in- 
dividua] debt held by him on the Territory of Florida, unless it is so 
expressly provided by law. That, in performing the duties enjoined 
upon him by law, it was the duty of the Comptroller to receive scrip of 
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the Territory when tendered in payment ; but, if payment is made 
in good funds, it is the duty of the Comptroller to pay the same 
to the State in good funds. That the rights of these parties depend 
upon the law as it exists, and in assuming the office of Comptroller, 
the defendant undertook to execute the law as it was enjoined upon 
him ; that the Comptroller is not the judge to determine of the jus- 
tice and propriety of claims for or against the State according to his 
own notions of right, but according to the directions of the State, 
whose agent he is. That, if the State Legislature had designed to 
allow to one of their officers the privilege contended for, they would 
have expressed their design in unambiguous language.’’ And with 
such instruction and direction, left the case to the jury. 

To which opinion of the Court, the said defendants excepted. The 
questions presented by the record are— 

First. Whether the Court erred in sustaining the demurrer to the 
fifth plea above set forth ? 

* Second. Whether the Court erred in its instructions to the jury ? 

The first question depends upon the fact, whether the said fifth 
plea is good, both in form and substance, or not. One cause assigned 
for the demurrer is that it is double, in this, that the defendants have 
thereby pleaded and alleged performance of the duties of Comp- 
troller by defendant Bemis, and also allege a tender and ofler to pay, 
as well as a deposit of Territorial warrants, in payment of the de- 
mands of the State against him, the said Bemis ; and we think this 
cause well assigned. The allegation of performance had already 
been made the ground of a distinct plea, the fourth on which issue 
was taken ; and a tender, if well made, is, of itself, a good ground of 
defence. 

It is one of the first rules of pleading, that “pleadings must not 
be double, and a plea that contains within itself several distinct an- 
swers is bad.”” Stephen on Pl., 258, 259. 1 Chitty Pl., 592, 257, 
260, 564. But a more important objection to that plea is, the nature 
of the tender. We are not aware of any law that makes the Treas- 
ury warrants mentioned in it a legal tender in any case. 

It was held by Mr. Justice Story, in Thorndike vs. the United 
States, 1 Mason, that Treasury notes, issued under the act of Con- 
gress of 1814, being by their terms receivable in the payment of du- 
ties, taxes and bond debts, due the United States for the principal 
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and interest due thereon, are good tenders, and may be pleaded as 
such to such debts. But it is apprehended that they are not a good 
tender, and they could not be well pleaded as such to any but such 
debts. A plea of tender is not supported by proof of a tender of a 
promissory note due from the plaintiff to the defendant. Cary vs. 
Bancroft, 14 Pick., 315. These Treasury warrants were not by their 
terms receivable for taxes or debts due to the late Territory, which 
issued them. No provision has been made by any law of the State 
for their liquidation, and if there had, it would not make them a good 
tender in such a case as this, unless it specially authorized their re- 
ception in payment in such a case. The fifth plea is, therefore, 
bad, and the demurrer thereto properly sustained. 

The next and only remaining question is, did the Court err in its 
instructions to the jury? And after a due and careful examination 
of them, and a due consideration of the arguments in relation thereto, 
we are of opinion that it did not. The Comptroller certainly had no 
right by law to appropriate the funds collected by him in good money, 
or, indeed, any money collected by him, to the payment of an indi- 
vidual debt held by him on the late Territory of Florida, unless it 
was so expressly provided by law; and so far from there being any 
express provision, the General Assembly have always hitherto care- 
fully abstained from making any provision for the payment of such 
debts. How far it comports with propriety or sound moral principle, 
and with the character and dignity of a sovereign State, to collect the 
debts due to the Territory, and apply the proceeds to the payment of 
its own debts, without making any provision to pay the duly acknow- 
ledged and admitted indebtedness of the late Territory for services 
rendered it by its own public officers and other citizens, is a ques- 
tion for the General Assembly, and not this Court, to determine. It 
is to be presumed, however, that provision will be made to pay them, 
so soon as the state of the treasury will permit it to be done. 

Until, however, that shall be done by the properly constituted 
authority, the Comptroller has no right to audit them, or the Treas- 
urer to pay them; for the Constitution expressly declares that no 
money shall be drawn from the treasury, but in consequence of an 
appropriation by law. Con., art. 8, sec. 3; and the statute provides 
that no money shall be paid out of the treasury, except on a warrant 
from the Comptroller. Act July 26, 1845. Pamphlet Laws, page 

3 
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19. Thompson’s Digest, page 34, No. 6. And it is made the duty 
of said Comptroller to examine, state, audit and settle all accounts, 
claims and demands whatsoever against the State, arising under any 
law or resolution of the General Assembly. Act of July 23d, 1845. 
Pamphlet Laws, 16. Thompson’s Digest, page 31, No. 4; and we 
are unable to find any statute authorizing the Comptroller to audit any 
other claims than those which arise under some act of the General 
Assembly. Sec. 2 of the 17th Art. of the Con., (Schedule and Or- 
dinance,) provides that “all fines, penalties and forfeitures, obliga- 
tions and escheats, accruing to the Territory of Florida, shall accrue 
to the State of Florida ;” and Sec. 3, that “all recognizances taken, 
or which might be taken, before the organization of the judicial de- 
partment, under this Constitution, shall remain valid, and shall pass 
over to and may be prosecuted in the name of the State. 

And all bonds executed to the Governor of the Territory of Flor- 
ida or any other officer in his official capacity, shall pass over to the 
Governor or other proper State authority, and to their successors in 
office, for the uses therein expressed, and may be sued for and re- 
covered accordingly. It may be remarked that this article contains 
no provisions for paying the above specified debts of the Territory. 

It was not thought necessary by the framers of the Constitution to 
enjoin upon the General Assembly by a special clause, what without 
any such special injunction, is a great Constitutional and moral duty. 
It would have been a reflection upon the integrity of the General 
Assembly, to have inserted in that instrument a clause implying a 
doubt that the Legislature would discharge a duty required of them 
by every principle of honor and justice. The Act of July 23d, 1845, 
Thompson’s Digest, page 38, No. 12—Pamphlet L. page 18, pro- 
vides that “ it shall be the duty of the Comptroller forthwith upon 
entering upon the duties of his office to cause a strict inquiry and 
examination to be made either by himself or such person as he may 
appoint in each and every County of the State, into the records of 
every Court of this Territory as to all fines, forfeitures, recognizances 
or costs, or other monies due to the Territory of Florida from any 
District Attorney, Clerk, Marshal, Sheriff or other officer, person, or 
corporation, and also to inquire and examine into all accounts, 
returns and reports of all officers of the Territory, or other per- 
sons or corporations indebted or accountable in anywise to the 
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Territory, and forthwith proceed to have such account settled and 
paid according to law.” And a Resolution of December 27th, 18- 
45, Pamph. L. 157, Thompson’s Digest, page 34, No. 17, directs 
“That the Comptroller of Public Accounts, be and he is hereby in- 
structed to proceed forthwith to collect all debts, dues and demands 
of the late Territory of Florida, for which he shall be entitled to ten 
per centum upon all amounts so actually collected and paid into the 
Treasury.” These, it is believed, are all the provisions which our 
laws contain on the subject under consideration, and none of them 
authorized the Comptroller to appropriate any monies by him col- 
lected to the payment of his individual debts, and especially to pay a 
claim, which no proof as the law stands would have authorized the 
Comptroller to audit or the Treasurer to pay. 

The monies collected by the Comptroller under the act and reso- 
lution above cited, were, so soon as he received them, to all intents 
and purposes, the monies of the State, and so far as he was concer- 
ned at least, in the Treasury of the State, and he so considered and 
treated them, for by reference to his account current, it will be per- 
ceived that he charged his ten per cent. for collecting them, which 
he is not entitled to except upon the amount so actually collected and 
paid into the treasury. ‘The judgment of the Court below is there- 
fore affirmed with costs. 

Per curiam. . 





Tue Ciry or Tattamassee, APPELLANT, vs. Justus R. Fortune, 
APPELLEE. 


Aggregate Corporations receiving their corporate powers and bound by their 
corporate duties with their own consent, are liable for special damage occa- 
sioned by their nonfeasance, or breach of duty, in an action of trespass on 
the case. 


The City of Tallahassee having full power and authority to remove and to pre- 
vent nuisances is liable in such an action for damage caused by the failure 
to remove them. 


But a plaintiff claiming damages as the result of a nuisance, must shew that he 
acted with common and ordinary care. 
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This case comes up by appeal from a judgment of the Circuit 
Court of the County of Leon rendered at the spring term, 1849, 
Judge Battze.t presiding. 

The facts of the case and the pleadings are stated in the opinion 
delivered by the Court, affirming the judgment of the Court below. 


Archer, for Appellant, contended 


Ist. That trespass for nonfeasance does not lie against a munici- 
pal corporation, and cited Edwards vs. Union Bank, 1 Flor. Rep. 
136-147. 3 Peters, 398, 409. 11 Missouri, 59. 

2d. If the action lies, the declaration in this case shews that the 
injury resulted from the negligence of the plaintiff in the Court below, 
and that therefore he was not entitled to recover. Smith vs. Smith, 
2 Pick. 621. 


Papy, for Appellee. 

The question arising here is as to the liability of the City for neg- 
lecting to abate a nuisance whereby plaintiff suffered an injury in 
the loss of a horse. 

By the third section of the act incorporating the City of Tallahas- 
see, the City Council is invested with full power and authority “ to 
prevent and remove nuisances,” &c., and generally to provide for 
the interior police and good government of said City. See pamphlet 
laws, 1840, page 12. 

The declaration alleges that a chasm existed in one of the streets, 
and that plaintiff’s horse fell into it and was injured, so that he died, &c. 

That this chasm was a nuisance, is shown by the definition given 
to the term by the books: “It is the doing a thing which tends to 
the annoyance of all the King’s subjects, or the neglecting to do a 
thing which the common good requires,” &c. 1 Hawk., 360. 4 
Black. Com., 166. 

There is no distinction between the powers and duties of a corpo- 
ration. When the public good requires the exercise of their powers, 
it is their duty to exercise them. People vs. City of Albany, 11 
Wendell, 542. 








LANCASTER, J. 
Fortune, the appellee in this Court, brought suit by action of tres- 
pass on the case, against the appellant, the “City of Tallahassee, in 
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Leon County Circuit Court, alleging that a certain street within the 
corporate limits of said city is, and for a long time has been, a com- 
mon highway for the good citizens of Florida, and their horses and 
cattle, to go, return, pass and repass, at their will and pleasure, at 
all times. That plaintiff, on the 3d day of October, A. D., 1948, 
was possessed of a gray mare of great value, to wit, of the value of one 
hundred and twenty five dollars. ‘That said mare was employed by 
the plaintiff on said 3d day of October, in a lawful manner, accord- 
ing to the common usage and custom. That the street aforesaid was 
in the other parts thereof, except the east end, in good repair and con- 
dition, and passable for men and horses ; that, at the east end of said 
street, there was a large ditch, gully or chasm, which obstructed the 
free passage of the same. That defendant, in no wise ignorant that 
said east end of said street was out of repair, and ruinous and im- 
passable, permitted the same so to remain on the aforesaid 3d day of 
October, and for a long time before that time, and omitted, contrary 
to the legal duty of said corporation, to fill up and repair the said 
ditch, gully or chasm, whereby the said mare of the plaintiff, then 
and there passing by, along and over the said street, fell into the said 
ditch, gully or chasm, and thereby became so much injured and 
bruised, that she died of the injuries and bruises occasioned by her 
fall as aforesaid. 

To which declaration, the defendant by its attorney filed a general 
demurrer ; which demurrer was overruled by the Court, and an 
inquiry of damages awarded to the plaintiff. 

Whereupon the defendant appealed to this Court, and assigned as 
grounds for its appeal the following, to wit : 

Ist. Trespass does not lie against a municipal corporation. 

2d. If the action lies, the declaration in this case shows that the 
injury resulted from the negligence of the plaintiff. 

The first ground assigned will now be considered, to wit: Whether 
trespass lies against a municipal corporation ; and it was urged in 
argument that actions for torts can only be maintained against money 
corporations. To understand the force of this objection, it may be 
necessary to look at the powers of the City of ‘Tallahassee, as con- 
ferred by the act entitled “ An act to incorporate the City of Talla- 
hassee,” approved 2d of March, 1840, Pamphlet Laws, page 42. 
This is a private act of the Legislature—was referred to as such by 
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both counsel in the argument before this Court ; but we think may 
be noticed under the provision of the statute of November 12th, 
1828, which renders it unnecessary to plead specially private acts. 
See Tho. Dig., 332. 

The act of incorporation provides that, by their corporate name, 
(City of Tallahassee,) they may sue and be sued, plead and be im- 
pleaded, and do all other acts as natural persons—may purchase and 
hold, real, personal and mixed property, and dispose of the same for 
the benefit of the City. By the second section, the government is 
vested in a city council, composed of an intendant and eight council 
men, of prescribed qualifications. By the third section of the act of 
incorporation, very large power and authority are vested in the city 
council, and among others, the power and authority “to prevent and 
remove nuisances” and generally “to provide for the interior police 
and good government of the City,” By this section, power is given 
to said city council to levy taxes for the purposes recited in the pre- 
ceding section. 

We were referred to several cases to show that this action will not 
lie ; all of which will be noticed. The first is Towle vs. the Com- 
mon Council of Alexandria. 3 Peters S. C. Rep., pages 398 to 
410. In that case, the plaintiff brought his action on the case, 
against the defendant, for damages charged to have been sustained by 
him, by reason of their failing to take bond and security from an 
auctioneer, licensed by them for certain years, as alleged, contrary 
to the statutory duty of the said corporation. ‘Tv the declaration, a 
general demurrer was filed ; which was sustained. Whereupon, the 
plaintiff prosecuted a writ of error to the Supreme Court. Ch. J. 
Marshal, in delivering the opinion of that Court, said: “'The com- 
mon council had granted a license to carry on the trade of an auc- 
tioneer, which the law did not empower that body to grant.”” That 
“he is not the officer or agent of the corporation, but is understood 
to act entirely for himself, as a tavern keeper, or any other person, 
who may carry on business under a license from the corporate body. 
The injury alleged in the declaration as the foundation of the action, 
is the omission to take the bond required by law. Now, if the com- 
mon council was not required or enabled by law to take a bond, the 
action cannot be sustained.”” And upon this reasoning, the demur- 
rer was held good, and the judgment below affirmed. But the Court 
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says in that case, “ That corporations are bound by their contracts” is 
admitted ; that money corporations, or those carrying on business for 
themselves, are liable for torts, is well settled. But that a legislative 
corporation, established as a part of the government of the country, is 
liable for losses sustained by nonfeasance—by an omission of a cor- 
porate body to observe a law of its own, in which no penalty is pro- 
vided, is a principle for which we can find no precedent. We are 
not prepared to make one in this case.” 

In the above case, the point as to the right of the plaintiff to have 
his action on the case against the corporation, does not appear to 
have been made or decided ; but the case went off on the ground 
that defendants did not appear to be nonfeasors, by omitting to do 
any thing which, by the act of their incorporation, they were author- 
ized or required to do. 

In the case of Hawthorn vs. the City of St. Louis, the only ques- 
tion is, whether the salary of an officer of the corporation can be 
subject to an execution against such officer, by a proceeding by gar- 
nishment against the City. The Court holds that it cannot, and in 
this particular distinguishes between its being a public municipal 
corporation and a private corporation, such as banks, insurance com- 
panies and similar incorporations. 11 Miss. R., 60. We do not 
see that this authority decides any thing touching the question in re- 
gard to the bringing of an action on the case against a corporation 
for nonfeasance, by which any one has sustained a special damage. 

The case of Edwards vs. the Union Bank of Florida, 1 Florida 
Reps. 136 to 155, is an action of trespass “ vi et armis,”’ brought by 
the plaintiff vs. the corporation of the Union Bank. The question is 
there raised whether this action will lie against a corporation, and 
after an elaborate examination of the authorities, the Court hold the 
action well brought—but this was an action against a private money 
corporation. And we must now look to see whether trespass can be 
maintained against other corporations aggregate. In the case of 
Riddie vs. Proprietors of locks and canals on Merrimack river, 7 
Mass., 189., Parsons, Ch. J., delivering the opinion of the Court, 
says: “It is one of the maxims of the common law, that a man spe- 
cially injured by the breach of duty of another, shall have his remedy 
by action. If the breach of duty be by an individual, there is no 
question, and why should a corporation receiving its corporate powers, 
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and obliged by its corporate duties with its own consent, be an ex- 
ception, when it has, or must be supposed to have, an equivalent for 
its consent ?”’ “ We distinguish between proper aggregate corpo- 
rations, and the inhabitants of any district, who are by statute in- 
vested with particular powers without their consent. ‘These are in 
the books sometimes called “ quasi corporations.” Of this descrip- 
tion are counties or hundreds in England, and counties, towns, &c., 
in this State, (Mass).” (and counties and townships in Florida). 
“ Although quasi corporations are liable to information or indictment 
for the neglect of a public duty imposed on them by law, yet it is 
settled in the case of Russel et al. vs. Inhabitants of the county of 
Devon., 2 D. & E., 667, that no private action can be maintained 
against them for a breach of corporate duty, unless such action be 
given by statute. And the sound reason is, that having no corporate 
fund, and no legal means of obtaining one, each corporator would be 
liable to satisfy any judgment rendered against the corporation. This 
burthen the common law will not impose—but in cases where the 
statute is an authority, to which every man must be considered as 
assenting. But in regular corporations, which have, or are suppo- 
sed to have, a corporate fund, this reason does not apply.”’ And he 
cites with approbation, the case of the Mayor of Lynn vs. ‘Turner 
Cowp. 86, where the principle is established that “case will lie against 
a corporation for neglect of a corporate duty, by which the plaintiff 
suffers.’’ The doctrine of this last case appears to be sustained in 
New York. In the case of the People vs. corporation of Albany, at 
p- 543, 11 Wendell R., Nelson J., delivering the opinion of the 
Court, says : “It is well settled that when a corporation or an indi- 
vidual is bound to repair a public highway or navigable river, they 
are liable to indictment for neglect of theirduty. An indictment and 
an information are the only remedies to which the public can resort 
for a redress of their grievances in this respect. “If an individual 
has suffered a particular injury, he may recover his loss by an action 
on the case,”’ for which position many authorities are there cited. 
The same doctrine is asserted 1 Coke on Lit., 56 a. “ But the law 
for this common nuisance hath provided an apt remedy, and that is 
presentment in the Leete or in the Torne, unlesse any man hath a par- 
ticular damage, as if he or his horse fell into the ditch, whereby he 
received hurt and losse, there for this special damage, which is not 
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common to others, he shall have an action upon his case. And all 
this was resolved by the Court in the King’s Bench.” And again 
in 3d Blackstone, 219, the same doctrine is recognized, as well also 
as the doctrine that a ditch dug across a common highway is a com- 
mon nuisance. 4 Blackstone, 167, defines a common law nuisance 
thus: “ The doing a thing to the annoyance of all the King’s sub- 
jects, or the neglecting to do a thing which the public good requires.” 
We can have little difficulty in asserting that the large ditch, gully 
or chasm, situated in the east end of the street, named in the decla- 
ration, which street was a common highway as asserted by the dec- 
laration and admitted by the demurrer, was a common nuisance : 
that the corporation of the City of Tallahassee is an aggregate cor- 
poration, which has or may be supposed to have a common fund, as 
it has the power of assessing and collecting taxes, and the power to 
purchase and hold personal, real, and mixed property. It has also 
the power to prevent and remove nuisances, and provide for the in- 
terior police and good government of the city. It was contended by 
appellee, in argument, (and not denied by appellant) as we think, 
with much propriety, that the legal power to remove nuisances, hav- 
ing been conferred on the corporation by statute, carried with it the 
implied legal obligation to remove them. 

It is therefore the opinion of the Court, that the City of Tallahas- 
see was guilty of a nonfeasance in permitting the nuisance mentioned 
in appellee’s declaration to remain, and plaintiff having lost his mare 
by means of her falling into the said common nuisance, and being 
thereby bruised so that she died, he is entitled to have an action of 
trespass on the case against the said corporation, for said special 
damage, unless it occurred by his own gross negligence. And this 
brings us to consider the second objection of appellants. 

The following statement was agreed by counsel to be a part of 
the averments in the declaration as demurred to: “On the 3d day 
of October, Geo. W. Hutchins, who had been using Fortune’s mare, 
returned with her and hitched her near the place where Fortune’s 
tin shop was kept. The mare got loose and nothing more was seen 
or heard of her until next morning, although diligent search was 
made for her as soon as it was discovered she had got away. She 
was found next morning in the bottom of the chasm complained of, 
which was immediately opposite the lot in which she was usually 
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kept. The mare was badly hurt and died on the day she was dis- 
covered.” Parker, Ch. J., says, in the case of Smith vs. Smith, 2 
Pick. 624, “ to entitle the plaintiff to an action of damages resulting 
from a nuisance, he must shew that he acted with common anc or- 
dinary care.’’ And so we take the law to be; if a person should go 
headlong with his beast upon a nuisance, which (with ordinary care ) 
he might have avoided, he ought not to have damages for his loss in 
consequence of his own recklesness. In effect this was decided in 
the case of Butterfield vs. Forrester, 11 East., 60. The facts of the 
present case show that Fortune’s mare, after being used, was hitched 
before his tin shop, and where of course she could not remain long 
without notice. It is the custom of the people generally, when in the 
streets, to hitch their horses to a hook, peg, post, tree or rack, and 
leave them while the riders attend respectively to their own business. 
The thing is daily (and frequently every day) done by the most care- 
ful as well as by careless persons, and cannot, in our opinion, form 
a ground of allegation of negligence or want of ordinary care, in the 
plaintiff ; but horses so hitched often escape, and this is accident 
rather than negligence. The mare then having broken loose, or 
having accidentally escaped from her fastening, it is presumed sought 
to return to her accustomed enclosure or stall, as it was contiguous 
to the chasm complained of, and on her way thither fell in and was 
lost as the facts appear. Had not the chasm been in the street it is 
reasonable to suppose that the mare would have returned to her sta- 
ble without damage. It was therefore the direct cause of her death, 
and of her owner’s loss. It was there in consequence of the wrong- 
ful negligence of the defendant, and in our opinion it ought to pay 
the damages such nonfeasance occasioned. 
The judgment of the Court below is affirmed with costs. 
Per curiam. 

















JANUARY TERM, 1850. 27 








Ferguson vs. Porter, Executrix.—Opinion of Court. 





Grorce W. Fereuson, ApPELLANT, vs. Mary Ann Porter, Ex- 
ECUTRIX, &c., APPELLEE. 


A bailee or factor is bound to follow such instructions as are given to him by his 
principal, unless the instructions are inconsistent with the special agreement 
between them ; and is liable for any injury resulting from a departure from 
such instructions ; and this liability is incurred, although the services under- 
taken were gratuitous. 

It is erroneous to charge the jury, that they cannot find for plaintiff, because there 
is no good or valid consideration for the promise or undertaking alleged in 
his declaration proved. 

The statute of the State requiring the judge presiding in the trial of common 
law cases, “to charge the jury only upon some point or points of law, or ex- 
ceptions to evidence arising on the trial of the cause,” is a positive prohibi- 
tion against the statement of facts as proved. 

Appeal from a judgment rendered at the spring term, 1849, of the 
Circuit Court of the County of Monroe, the Hon. Josern B. Lan- 
CASTER, Judge of the Southern Circuit, presiding, on the trial of the 
cause in the Court below. 

The jury found a verdict for the appellee, under the instructions 
given by the Judge—a full statement of which, together with the 
pleadings in the case, and the evidence adduced at the trial, will be 
found in the opinion pronounced by Ch. J. Douglas in this Court. 

Papy, for appellant. 

Hogue, for appellee. 


DOUGLAS, Ch. J. 


This suit was instituted by George W. Ferguson against Mary 
Ann Porter, executrix of the last will and testament of Joseph Y. 
Porter, deceased, in the Circuit Court of Monroe County, to recover 
damages for an alleged breach of duty by the said Joseph Y. Porter, 
as the bailee and factor of the plaintiff in this suit. The declaration 
contains two counts. The first charges, that in the month of Janu- 
ary, in the year 1846, the plaintiff and the said Joseph Y. Porter, 
(then living but since deceased) entered into an agreement, together, 
whereby the said plaintiff was to manufacture and make arrow-root, 
and from time to time send and deliver the same to the said Joseph 
Y. Porter, as his factor, as aforesaid, at the county aforesaid; and in 
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quiienion that the e said plaintiff would purchase his susie . oo 
the said Joseph Y. Porter, the Jatter undertook and agreed to receive 
and ship the same to the port of New Orleans and sell and cause to 
be sold on the said plaintiff’s account. That in September, 1846, 
at the county aforesaid, in compliance with said agreement, and at 
the special instance and request of the said Joseph Y. Porter, the 
said plaintiff sent and delivered to the said Joseph Y. Porter 1725 
lbs. of arrow-root, worth $140, which the said Joseph Y. Porter was 
bound by his said agreement to ship to the port of New Orleans for 
sale, which he neglected and refused to do, but shipped the said ar- 

w-root to the port of Charleston, contrary to agreement and the 
wishes of the plaintiff, whereby the same was wholly lost to said 
plaintiff. Whereby he, the said Joseph Y. Porter, in his lifetime, 
became liable, &c., and undertook to pay, &c. ‘The second is a 
general count, charging that the said Joseph Y. Porter was indebted 
to the plaintiff in the sum of $140 for 1725 pounds of arrow-root sold 
and delivered by the plaintiff to the said Joseph Y. Porter at his re- 
quest, and the further sum of $140 for money had and received. ‘To 
which declaration, a plea of non assumpsit was put in by the defen- 
dant at Nov. term, 1848, and at the May term, 1849, the cause was 
submitted to a jury, who found for the defendant. Whereupon a judg- 
ment was entered that the said plaintiff take nothing by his bill, &c., 
trom which judgment an appeal was taken to this Court. 

It appears by a bill of exceptions set out in the record, that there 
was conflicting testimony as to the undertaking and agreement of the 
said Joseph Y. Porter, respecting the arrow-root ; there was no dis- 
pute about the delivery of it, but one witness stated that in the latter 
part of the year 1845, or early part of 1846, the plaintiff, then in 
Key West, wanted to purchase goods of Joseph Y. Porter, and send 
him arrow-root at a stated price to pay for them ; that Porter refused 
to sell plaintiff goods upon any other terms of taking arrow-root, than 
that he Joseph Y. Porter, should sell it for the best price he could 
get at his own discretion, and after paying expenses of sale, credit 
the plaintiff with the balance of the amount of sales ; that Joseph Y. 
Porter advised plaintiff to send arrow-root to New Orleans ; that 
plaintiff agreed to said terms, bought goods and sent arrow-root 
several times; that Joseph Y. Porter made two shipments to 
New Orleans, and the price not continuing good, directed wit- 
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ness, who was his clerk, to ship the next to Charleston, with the 
hope of getting a better price ; that in October, 1846, he did ship 
the arrow-root in the declaration mentioned, towards Charleston, 
uninsured, and that it was lost at sea in the hurricane of that month. 
The other witness (for there appears to have been but two examined) 
stated that in the summer or fall of 1846, the plaintiff, who resided 
at Miami, wrote to said Porter at Key West, promising to make ar- 
row-root to be sent to Porter for shipment, and inquiring of said Por- 
ter what advance he was willing to make on it, and on what charges 
and conditions he would receive it, and ship it to New Orleans ; that 
in about six or eight weeks, plaintiff received a letter in answer to 
his from Porter, stating that he would receive the arrow-root and ad- 
vance four cents per pound in goods on it; would ship it to New 
Orleans and pay over the balance on receiving account of sales ; 
that upon the receipt of this letter of Porter, plaintiff sent him 1700 
pounds or more of arrow-root, in pursuance of the agreement be- 
tween them in the said letter ; that about the Ist of November, 18- 
46, witness having been requested by plaintiff to do so, called at 
Porter’s store in Key West to inquire about this 1725 pounds of ar- 
row-root, and was informed that it had been shipped to Charleston 
in the mail boat, upon the ground that there had been no opportunity 
to ship it to New Orleans. That a few days afterwards, having 
heard of the loss of the mail boat, he, witness, called again at said 
store, when said Joseph Y. Porter spoke of the loss of the mail boat 
and the arrow-root : said it would be plaintiff’s loss, and that he 
had shipped it ut plaintiff’s risk. Witness told said Porter that he 
had shipped it contrary to orders. Porter said he knew he had, but 
there had been no opportunity to ship it to New Orleans. This is 
all the testimony material in the question presented for consideration, 
which the record in this case discloses. 

The plaintiff ’s counsel asked the Court to charge the jury “ that 
if they believed from the testimony, J. Y. Porter accepted the con- 
signment of arrow-root, he was bound to follow such instructions as 
he knew his principal to have given, and to have fulfilled to the let- 
ter any agreement that had been made between them, and that if 
he had given a different direction from the one understood and agreed 
upon between them, he is responsible, though he did it with good 
motives.”” The Court gave the instruction with the addition that 
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“it is good law where there is a good declaration.”” To which ad- 
dition the plaintiff’s counsel excepted. The plaintiff’s counsel here 
moved for permission to amend his declaration to the effect that 
plaintiff did purchase said supplies, and to state the value of such 
purchases. The defendant’s counsel objected, and the Court refused 
permission. To which refusal plaintiff’s counsel excepted. The 
defendant’s counsel asked the Court to instruct the jury that they 
cannot find for plaintiff, because no good or valid consideration for 
the promise and undertaking of Porter alleged in the declaration, is 
set up by plaintiff or proved. Which instruction the Court gave, 
and plaintiff *s counsel excepted. The errors assigned are 

First—The Court erred in not giving without qualification, the 
first instruction asked for by the plaintiff below. 

Second—The Court erred in adding the qualification to the first 
instruction asked for by the plaintiff below, as appears by the bill of 
exceptions. 

* Third—The Court erred in refusing to permit the amendment to 
the declaration asked fur by the plaintiff. 

Fourth—The Court erred in giving the instruction asked for by 
the defendant below. 

Fifth—The Court erred in giving judgment for defendant. 

As to the first instruction asked, it may be proper to observe, that 
it is very inartificially drawn. It would have been proper for the 
Court to have instructed the jury, that if they believed from the tes- 
timony, that Joseph Y. Porter accepted the consignment of arrow- 
root as bailee or factor of the plaintiff, he was bound to follow such 
instructions as his principal had given to him respecting it, if there 
was no special agreement between them on the subject, or if there was, 
and the instructions given were in accordance with it; but he would 
not have been bound to follow any instruction repugnant to the terms 
of any such agreement ; nor would he have been liable for giving di- 
rections contrary to it, unless such directions had been followed. 
The plaintiff as well as the defendant, would have been bound to a 
substantial compliance with the terms of any special contract, that 
may have existed between them in relation to this matter. And we 
think the whole of this charge, from the manner in which it is 
drawn, might very properly have been withheld. But if given, it 
should have been without the qualification that was added. Because 
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from the manner in which that qualification was coupled with the 
instruction asked, it seemed (though doubtless not intended, ) to leave 
to the jury the question whether the declaration was good or not, (a 
question exclusively for the determination of the Court) and might 
have tended to mislead them. But more especially, because such a 
question did not properly arise in the case. If it were necessary to 
have stated such a consideration in the declaration, and none was 
stated, then the declaration would have been bad on demurrer, and 
that would have been a proper mode of taking advantage of the er- 
ror. If such a consideration were necessarily stated, it should have 
been met by a special plea. 

There are two counts in the declaration—one special and the other 
a general indebitatus assumpsit. And it has not escaped our atten- 
tion that in a note 1 Chitty’s Pl., 55, a., it is said, that to a special 
count in assumpsit, the want of consideration should be pleaded spe- 
cially, but in a common indebitatus count, the want of consideration 
for the promise, is inadmissible under the common plea of non 
assumpsit. But the 2d rule of practice adopted for the government of 
the Circuit Courts of this State, page 10, requires “ in any species of 
assumpsit all matters in confession and avoidance, including not only 
those by way of discharge, but those which show the transaction 
either to be void or voidable in point of law, on the ground of fraud 
or otherwise, to be specially pleaded,” and in the text of 1 Chitty’s 
Pl., page 557, infancy, coverture, release, payment, performance, 
want of consideration and illegality of consideration, are all enumer- 
ated as matters that must be specially pleaded in every species of 
assumpsit. In the case of Papenger vs. Brooks, 7 Carr & P., 110, 
32 Eng. C. L. Rep., 259, which was an action of assumpsit brought 
upon a special agreement, plea non assumpsit, and an attempt to set 
up as a defence a want of consideration, Tindall, Ch. Justice, said 
“the very object of the new rules was, that such a defence should 
be pleaded.” Wild, Sergt. for plaintiff, said “if it had been plea- 
ded, we should have come prepared to meet it.”” Talfourd, Sergt. 
for defendant, then submitted that the plaintiff could never recover 
nominal damages as the defendant was not to pay money, but to de- 
liver timber at certain prices specified in an agreement that was not 
produced. ‘Tindall, Ch. J., “ it is no matter about’ that agreement ; 
you are to deliver timber to the value of £350. I think you cannot 
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cord. If 
you have any relief in equity that is another matter. I cannot deal 
with it here.” Verdict for plaintiff £350. This is the only decis- 
ion we have been able to find upon this question under the new 
rules in England, (from one of which, this of our’s was copied,) but 
it is directly in point, if want of consideration is an appropriate de- 
fence in a case like this, but for reasons hereafter stated, we do not 
so consider it. This disposes of the first and second errors assigned. 

_As to the third, which was not relied upon at the argument of this 
case, it is sufficient to say, that the question in regard to amendments 
was so fully discussed and so well considered by this Court, in the 
case of Stewart vs. Fontaine & Bennett, 1 Florida Rep., 441 to 
447, and in Britt vs. Ming, ibid, 447 to 455, that the question ought 
to be considered at rest in this State. In the first of these cases, at 
page 442, the Court said: “The doctrine of amendments as it 
stands at common law, independent of the statute of amendments 
and jeofail, seems based upon the discretion of the Court ;” and nu- 
merous authorities are cited in the first of these cases in support of 
this opinion, and the principle has been established by repeated de- 
cisions of the Supreme Court of the United States, that the exercise 
of discretion in the Court below, in granting or refusing amendments 
of pleading, affords no ground for a writ of error. See United States 
vs. Buford, 3 Peters S. C. Rep. This is the general common law 
rule—in addition to, or rather in accordance with which, our statute 
of November 23, 1828—Sec. 50, Duval’s Compilation, 99. Thomp- 
son’s Digest, 382—especially provides that “the Court may, in its 
discretion, give leave to either party to amend his declaration or 
other pleading in a cause at any time before the case is submitted to 
a jury ;” and if it may, at its discretion, give leave, it follows as a 
matter of course, that it may, at its discretion, withhold it. 

The fourth—that the Court erred in giving the instruction asked 
for by the defendant—we consider well assigned. The instruction 
asked and given was, that they (the jury) cannot find for the plaintiff, 
because no good or valid consideration for the promise and under- 
taking of Porter, alleged in the declaration, is set up by the plaintiff, 
or proved. We have said that no such question as that of conside- 
ration for the promise or undertaking of Porter arises in this case. 
The reason is, that the undertaking itself raises the duty on which 
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his liability (if he were liable at all) rests. So far as regards the first 
count in the declaration, (and as we have seen no question of con- 
sideration could have been raised upon either, without a special plea, ) 
this charge, therefore, was inapplicable to the issue, and besides 
it took the facts from the jury, and contravenes the provisions of the 
ist Section of the Act of the General Assembly, approved January 
3d, 1848, to regulate judicial proceedings—acts of 1848, page 12, 
which declares that, “ hereafter, in the trial of all common law cases 
in the several Circuit Courts of this State, it shall be the duty of the 
judge presiding on such trial, to charge only upon the law of the 
case, and in the manner following—that is to say, the said judge 
shall only charge the jury upon some point or points of law, or ex- 
ceptions to evidence, arising on the trial of such cause, and such 
charge shall be wholiy in writing.’”” The complaint is, that the 
Court told the jury they could not find for the plaintiff. By reference 
to the testimony, it will be perceived that the only two witnesses ex- 
amined differ very materially upon at least one very important point 
in the case. The facts should have been left to the jury, whose pe- 
culiar province it is to say what effect they shall have. 10 Peters 
S. C. Rep., 98. 

It is the province of the jury to weigh and decide upon the suffi- 
ciency of the evidence. Greenleaf vs. Birth, 9 Peters S. C. Rep., 
299. The case of Reel vs. Reel, 2d Hawk. N. C. cases, was upon 
a statute somewhat similar to ours. The opinion was delivered by 
Ch. J. Taylor, who said, “ ‘This is a motion for a new trial, on the 
ground that the Court intimated its opinion tothe jury of the matter 
in issue.”” The Act of Assembly, relative to the duty of a judge in 
charging, (he said,) forbids him “ to give his opinion whether a fact is 
fully or sufficiently proved, such matter being the true office and 
province of a jury ;” and it “directs him to state in a full and cor- 
rect manner the facts given in evidence, and declare and explain the 
law arising thereon.” Our statute does not impose the duty to state 
in a full and correct manner the facts given in evidence—whether it 
forbids it or not, is a question which it is unnecessary for us now to 
decide. It certainly requires that the judge charge the jury only 
upon the law of the case. Ch. J. Taylor, commenting upon the 
statute of his State, then under consideration, says: “ The evident de- 
sign was to preserve the purity of the trial by jnry, and thus to secure 
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to every man whose rights were controverted a decision on the facts 
in issue, which should be the result of the jury’s investigation of the 
evidence, uninfluenced and unbiassed by the opinion of the judge, 
whose province it is to pronounce whether testimony is admissible, 
and to instruct the jury as to the law, accordingly as they shall believe 
the facts or otherwise. It is not (he added) for this Court to discuss 
the wisdom or expediency of this law, or to prevent its true construc- 
tion, under a belief that no mischief can be produced thereby, or 
even that justice can be more substantially administered. It is the 
will of the Legislature, and we are bound to obey it; so that every 
man who conceives himself aggrieved by disobedience of the law, has 
a right to be heard here, and if he can establish his case, he has a 
right to a new trial, without any necessity on the part of the Court 
of inquiring into the merits of the verdict; for although it should 
appear to this Court, that the evidence spread upon the record is such, 
that, if believed by the jury, it well warranted the verdict, yet, if it 
appear that the judge in his charge gave an opinion whether a fact 
was fully or sufficiently proved, it cannot appear how far the verdict 
was produced by the testimony, since the jury were to judge of its 
credibility, or by an intimation of the opinion of the judge.”’ 

“The propriety of the verdict, then, or its conformity with the 
evidence, we leave out of the question, and desire to be understood 
as giving no opinion upon it; for if the motion for a new trial 
were overruled, because this Court approved of the verdict, and it 
should at the same time appear that the judge had departed from the 
direction of the law in charging the jury, it would be deciding in ef- 
fect that disobedence to the law may be tolerated or not, according to 
the consequence which follows from it. If a verdict, contrary to or 
unsupported by evidence, has been produced by it, the party shall be 
entitled to a new trial ; but if the evidence justifies the verdict, and 
the right of the cause has been duly administered, that the charge of 
the judge deviating from the law shall be overlooked, is not the rule 
prescribed by the Legislature. They have inhibited the declaration 
of the judge’s opinion on the proof of facts in every case, presuming 
that in every case it encroaches on the proper functions of the jury. 
it imparts a bias to the judgment of the jury, which they are disposed 
to receive with confidence, and seldom make an effort to resist.’’ 
And from the truth of this last proposition, we think no one who has 
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been accustomed to attend jury trials, and witness the effect of a 
judge’s charge to them upon the facts, will be inclined todissent. ‘The 
Chief Justice, examining the charge complained of in that case, to 
ascertain whether it was conformable to'the Act of Assembly, con- 
cluded as follows: “ Upon considering the whole of the charge, it 
appears to me that its general tendency is to preclude that free and 
full inquiry into the facts which is contemplated by the law—with the 
purest intentions, however, on the part of the worthy judge, who, re- 
ceiving a strong impression from the testimony adduced, was willing 
that what he believed to be the very right and justice of the case 
should be administered.” 

“T am not unaware (he said) of the difficulty of concealing ail 
indications of the convictions wrought upon the mind by evidence 
throughout a long and complicated cause ; but the law has spoken, 
and we have but to obey.”” We may with propriety say the same as 
to the intention of the judge who gave the charge, which we are 
now discussing. That the error was inadvertently committed, we 
have not the shadow of a doubt, but it is not the less, therefore, our 
duty to correct it. Without saying whether we should deem it to be 
our duty to award a venire de novo in all cases, where the verdict ap- 
pears to us to be well sustained by the evidence, as shown by the 
record—where the judge, in his charge to the jury, had contravened 
the provisions of the act of our General Assembly above cited, we 
are ready to admit that there is much weight in the reasoning of the 
Court, in the case we have cited from North Carolina. How can an 
Appellate Court judge of the credibility of a witness? It can read 
his testimony, but how can it determine the weight or influence 
which it ought to have had on the minds of the jury in coming to a 
conclusion upon the evidence, as compared with the testimony of 
other witnesses, or other evidence in the cause—a question which 
must be decided upon matters which do not necessarily form a part 
of the record, and rarely, if ever, appear in it. An able writer 
upon the law of evidence says, “ it frequently happens that a witness 
labors under some influence, arising from natural affection, near con- 
nection, or mere expectation of contingent benefit or evil, which may 
afford a much stronger temptation to perjury, than that which would 
arise from any defined and legal interests, which yet would have ab- 
solutely excluded his testimony.” This is a necessary consequence 
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resulting from the consideration, that the law must operate by means 
of certain, definite and peremptory rules, and the great mischief and 
inconvenience that would result from laying down rules too wide and 
extensive in their operation. When, therefore, the peremptory rules 
of law cease to operate, it is for the jury to estimate the degree of in- 
fluence by which the testimony of a witness is likely to be corrupted, 
and to determine whether, under the circumstances, he be the wit- 
ness of truth. 1 Starkie on Ev., 481. 

In arriving at this conclusion, a consideration of the demeanor of 
the witness upon the trial, and upon the manner of giving his evi- 
dence, both in chief and upon his cross examination, is oftentimes 
not less material than the testimony itself. Sir W. Blackstone, 3 
Com., 373, observes “In short, by this method of examination, and 
this only, the persons who are to decide upon the evidence have an 
opportunity of observing the quality, age, education, understanding, 
behaviour and inclinations of the witness, in which points all persons 
must appear alike, when their depositions are reduced to writing, 
and read to the judge in the absence of those who made them, and 
yet, as much may frequently be collected from the manner in which 
the evidence is delivered as the matter of it.” 

The case of lvey vs. Hodges, 4 Humphrey’s Rep., 155, was deci- 
ded upon the 9th sec. of the 6th art. of the Constitution of Tennessee, 
which provides “ that Judges shall not charge juries with respect to 
matters of fact, but may state the testimony and declare the law.” 
This provision (said the Court) arose out of the jealousy with which 
our ancestors always looked upon any attempt of the Courts to inter- 
fere with the peculiar province of the jury, the right to determine 
when facts are proved in a cause and to put a stop to the practice of 
summing up as it was and is yet practiced in the Courts of Great 
Britain, and in all probability in the Colonies before the revolution, 
which consists in telling the jury not what is deposed to, but what is 
proved. This, the framers of our Constitution (say the Court) con- 
sidered a dangerous infraction of the trial by jury, and have prohib- 
ited it by express terms. “ Judges shall not charge with respect to 
matters of fact,” that is, they shall rot state to the jury the facts that 
are proved ; to do so is error, for which a cause must be always re- 
versed. But not being disposed to withhold from the jury any proper 
aid which the Judges may be enabled to render them in their inves- 
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tigation, they have provided that they may state the testimony, that 
is, may, for the purpose of refreshing the memory of the jury, inform 
them what facts the different witnesses have deposed to, leaving them 
to judge of the truth thereof, and to draw their deductions therefrom. 
It will be observed that the prohibition is direct and positive, ‘ shall 
not,” the power permissive, “ may state.”” From this phraseology 
that Court deduces the opinion that it is discretionary with their jud- 
ges to inform the jury what facts the different witnesses have deposed 
to or to “ declare the law.’’ But the prohibition is positive, and ex- 
tends to all cases. Our statute arose out of the same jealousy, and 
was intended to preserve the purity of the trial by jury, and surely if 
jury trial is worth having, it is worth preserving in all its integrity. 





And here we might with propriety stop, but as an objection was 
taken at the trial, that no consideration of the promise and underta- 
king of the said Porter, alleged in the declaration, was set up by the 
plaintiff, or proved, we deem it proper to state our opinions more 
fully on the subject. It will be seen by reference to the declaration, 
that it charges that the said Joseph Y. Porter, (in his lifetime,) un- 
dertook and agreed with the plaintiff to receive of him and ship to 
New Orleans, certain arrow-root, (alleged to be worth $140) and 
sell or cause it to be sold for and on said plaintiff ’s account, and that 
he received the arrow-root, but instead of shipping it to New Orleans, 
shipped it for Charleston, whereby it was wholly lost, &c. That he, 
(the said Porter,) received the arrow-root, does not seem to be con- 
troverted ; indeed the testimony shews that he received it and ship- 
ped it for Charleston, and that it was lost in a gale of wind. As to 
the agreement, however, between the plaintiff and Porter, about the 
shipping and sale of arrow-root, the testimony is contradictory. The 
undertaking of the said Joseph Y. Porter to receive the arrow-root 
of the plaintiff, and sell it or cause it to be sold, and account to him 
for it, created a duty on the part of said Porter to act in regard to it 
conformably to the terms on which he received it, and if he failed to 
do so, and it was consequently lost, he was liable on that undertaking. 
Ever since the great case of Coggs vs. Bernard, decided by Lord 
Holt, 2 Lord Raymond’s Reps., 909, it has been held that the un- 
dertaking is the gist of this kind of actions. This case is one of the 
most celebrated ever decided in Westminster Hall, and justly so, 
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since the elaborate judgment of Lord Holt contains the first well 
considered exposition of the English law of bailments. The point 
which the decision directly involves, viz: That if a man undertakes 
to carry goods safely, he is responsible for neglect, though he was 
not a common carrier, and was to have nothing for the carriage, is 
clear law, and forms part of a general proposition in the law of prin- 
cipal and agent, which may be stated in the following words, viz: 
‘“‘ The confidence induced by undertaking any service for another, is 
a sufficient legal consideration, to create a duty in the performance 
of it.” 1 Smith’s Leading Cases, 169, (in note.) By this rule, a gra- 
tuitous and voluntary agent, who has given no specific undertaking, 
though the degree of his responsibility is greatly inferior to those of 
a hired agent, is yet bound not to be guilty of gross negligence. 
Wilkinson vs. Coverdale, 1 Esp. Rep., 74. Beauchamp vs. Powley 
M. & Rob. Rep., 38. Story on Bailments, sec. 165. 

The liability of paid agents where there has been no conversion, 
differs from that of unpaid agents. As to the former, the obligation 
is not as in the case of a common carrier to carry, or as in the case 
of an innkeeper to keep; but the contract is for the services of em- 
ployee, for diligence and skill in the agency or work undertaken, and 
the duty and liability of a paid agent to whom property is delivered, 
as a warehouse man, or a forwarding agent, is the same as that of 
a person employed about property in possession of the employee, 1 
Smith L. Cases, 185-186. No man can compel another to render 
him acts of friendship of any kind, either gratuitous or with a view 
to remuneration, but if the person applied to, consents to render the 
services, and undertakes the business, he is bound to act in confor- 
mity to the terms on which the request was made. Walker, et al. vs. 
Smith, 1 Wash. C. C. Reps., 153. Loraine vs. Cartwright, 3 Wash. 
C. C. R., 153, 155. Story on Bailments, sec. 170, a., sec. 171, 
171, b., 171, c., 171, d. section 455. Jones on Bailments, 98. 
Story on Agency, sections 182, 186. It is the duty of the agent 
in all cases to manage the business of the principal to the best ad- 
vantage and the best of his ability. Story on Agency, sec. 228, 1. 
Livermore on Agency, page 394. And he is bound to pursue the 
orders of his principal, and is liable for any injury consequent upon 
his departing from them, however fair may have been his motives 
for such departure. Manilla vs. Barry, 3 Cranch, 415. 2 Wash. C. 
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C.R., 203. 4 Wash. C. C. R. 559. Bell vs. Cunningham, 3 Pet. 
S. C. R., 69. 

An agent that does not comply with instructions, is liable for the 
loss incurred thereby, although the services were gratuitous. Wal- 
ker vs. Smith, Wash. C. C. R., 152. French vs. Reid, 6. Burney’s 
Rep., 308. A paid agent is liable if negligent, and not liable if not 
negligent. Moore vs, the Mayor of Mobile ,2 Stewart’s Rep. 81. 
Whenever an agent violates his duties or obligations to his principal, 
and loss or damage thereby falls upon his principal, he is responsi- 
ble therefor and bound to make a full indemnity. Story on Agency, 
sec. 217. Paley on Agency, 71,74. Marzett vs. Williams, 1 B. & 
Adolph., 415. 1 Livermore on Agency, Chap. 8, sec. 3, page 398. 
Dodge vs. Tileston, 12 Pic., 328. Holmes vs. Misroom, 3 Brevard’s 
Rep., 209. 

The declaration charges the undertaking of Joseph Y. Porter, (as 
before stated,) that he entered upon the business, that he failed to 
comply with the terms of the undertaking and that the property was 
consequently lost. The plea of non assumpsit denies the underta- 
king ; this raises a sufficient issue to determine the rights of the 
contracting parties ; no further consideration need to have been al- 
leged ; a plea of want of consideration would seem to be inapplica- 
ble to such a count, it would put in issue nothing more than the plea 
of non assumpsit. The only questions arising in this case, or rather 
the only questions in contest, seem to be as to the undertaking of 
Joseph Y. Porter. Was the arrow-root in question received by him 
as the bailee or factor of the plaintiff? If it was, did he, (the said 
Porter,) act in relation thereto in conformity to the terms on which 
he received it?—these being mere questions of fact for the jury to 
decide upon the evidence adduced in the case, and that evidence 
which we have seen, was upon some points conflicting, having been 
withdrawn from the jury by the fourth instruction above cited. The 
judgment of the Court below is reversed, and the cause remanded for 
further proceedings in accordance with this opinion. 

Per curiam. 

BALTZELL, J., 

Not concurring altogether in the views expressed by the Chief Jus- 
tice, delivered the following : 

I concur in the opinion expressed as to the instruction asked by 
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plaintiff. The instruction given at the instance of defendant was, 
“that no good or valid consideration for the undertaking of Porter, 
alleged in the declaration, was set up by plaintiff, or proved.” The 
sufficiency of the pleadings was not matter proper to be submitted to 
the jury, nor is it to be inferred (although the instruction is somewhat 
ambiguous) that the counsel either asked, or the Court gave, an in- 
struction referring it to them. ‘The preferable construction is, that 
the consideration alleged in the declaration was not proved. If cor- 
rect in this view, the instruction was erroneous, as being directly at 
variance with the evidence in the cause. Such an instruction is 
against common law principles, and the Constitution of the State se- 
curing the trial by jury ; so that a reference to the law of the Legis- 
lature of the State is, in my opinion, not called for, as necessary to 
the elucidation of the case. I leave it entirely out of the question. 
According to the view I take of the subject, the only point in con- 
test was, as to the compliance of Porter with his engagement. He 
had undertaken to sell arrow-root for the plaintiff, and forwarded it 
for sale to Charleston. Was the shipment to this particular port in 
pursuance of, or in conflict with, his engagement with his principal ? 
In agencies of this kind, it is well settled that a factor should deviate 
as seldom as possible from the terms, and never from the spirit and 
tenor of the order he receives. His duty is to obey. If he sends 
commodities confided to him to a different place from that to which 
he was directed, they will be at his risk, unless the principal, on re- 
ceiving advice of the transaction, acquiesce, and this whether the 
service was gratuitous, or for compensation. 1 Wash. C. C. R., 
152, 453. 4 Wash., 551. 

The evidence is contradictory. One of the witnesses deposing 
that the disposal of the arrow-root was to be at the discretion of the 
defendant ; another that he was specially directed to send to New 
Orleans. According to the mode adopted by the English Courts, 
the jury would have been asked specially as to the facts, whether 
there was this discretion or not, and after ascertaining this, they 
would be directed to find accordingly in favor of defendant, or dama- 
ges for plaintiff. The practice in America is different in some de- 
gree, though leading to a like result. The course here would be to 
give instructions, having a distinct reference to this discrepancy in 
the statement of the witnesses. The instruction, according to my 
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view, should have been as follows: If the jury should be of opinion 
that the arrow-root was to be disposed of at the discretion of Porter, 
and acting upon that discretion, he sent it to Charleston, he is not 
responsible for the loss occasioned through the destruction of the 
vessel. If, on the contrary, they should find that the understanding 
between the parties was, that the arrow-root was to be shipped to 
New Orleans, or was to be subject to the instructions of plaintiff, and 
he directed it to be sent there, and defendant deviated by sending it 
to Charleston, the shipment was at his risk, and in case of loss, he 
is responsible for its value. Suchis the view I have thought proper 
to express in reference to the case, coinciding in the conclusion an- 
nounced in the opinion delivered by the Chief Justice, but not en- 
tirely in the views declared. 


Wituram J. Woops, Appetiant, vs. Witttam Baitey, ApMINis- 
TRATOR DE BONIS NON OF JoHN BELLAMY, DECEASED, APPELLEE. 


R. sold land to W., and took his note for the purchase money—R., the vendor 
and payee of the note, assigned the note to B., and guaranteed the payment. 
Afterwards R. sold the same land to another person. B., the assignee of 
the note, pursued the endorser and guarantor, R., to the State of Alabama, 
(he having gone there with a number of slaves)—sued him upon his guar- 
anty, obtained judgment, and then took a conveyance of personal property 
from him, to secure the payment of the judgment obtained upon said en- 
dorsement, as well as judgments upon other notes of R., and gave him time 
of payment. Held—That if B., as against the last purchaser of the land, 
ever had a lien upon it for the purchase money, he waived and abandoned it 
by these proceedings. Held, also—That if the vendor transfers the note of 
the vendee, and guarantees the payment, the person taking such guaranty 
does not acquire a lien upon the land for the purchase money. In such 
case, the taking of the guaranty is such an additional security as defeats the 
tacit lien. 

The lien of the vendor on lands for the purchase money is lost in all cases, where 
any security is taken on the land, or otherwise, for the whole or any part of 
the money, unless there is an express agreement to the contrary. 


This cause was brought up by appeal from a decree of the Circuit 
Court of Jefferson County, made November Sth, 1849, by the Hon. 


Tuomas Barrze.t, Judge, sitting in Chancery. 
6 
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The facts of the case are so fully and clearly set out in the opinion 
of this Court, pronounced by Justice Lancaster, that any other state- 
ment is deemed unnecessary. 


Hawkins, for appellant : 


Woods, on the 5th day of November, 1844, purchased of Ransom 
J. Roberts a tract of land for $2,000, and paid the purchase money, 
partly in cash, and the balance in good negotiable promissory notes 
on third persons, without notice, as alleged in his answer, of any valid 
or subsisting lien on the land in favor of any one. 

Bellamy claims to have a lien or equitable mortgage on the land 
in the hands of Woods, upon the following grounds, to wit : 

Roberts (as alleged in the bill) on the 26th day of March, 1840, 
executed a bond to one William H. Williams for titles to some land, 
not specifying the quantity, quality, locality or other description of the 
land contracted for—Williams on the same day executed to Roberts, 
his ‘promissory note for $4,000, with interest at ten per cent. per an- 
num, from Ist of January, 1841, and payable Ist of January, 1845. 
which note Roberts assigned or guaranteed (as alleged in the bill) 
to Bellamy. 

Bellamy, under this statement of the case, could have had no lien 
upon the land in the hands of Woods, or any body else, even if he 
had notice of the transfer of the Williams’ note for the purchase 
money to Bellamy ; for the endorsee of a note given for the purchase 
money of land is not, from the mere transfer of the note, entitled to 
the benefit of the assignor’s or vendor’s lien on the land for the pur- 
chase money. See White vs. Williams and others, Ist Paige’s 
Chancery Reports, page 502. 3 Paige’s Chancery Reports, p. 122. 

But even admitting that Bellamy had the lien he contends for, 
Woods, claiming to be a bona fide purchaser of the land from Rob- 
erts, (who still held the legal title,) for a valuable consideration, 
without notice (as alleged in his answer) of any valid or subsisting 
lien on the land in favor of Bellamy, or any one else, acquired a per- 
fect title thereto, both in law and equity, and ought to be protected 
therein by the Court. See Sugden on Vendors, page 546-7. 

Woods admits in his answer that he had heard, but from rumor 
only, that there had been a contract between Roberts and Williams 
for the sale of land, but that the contract had been abandoned on the 
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part of Roberts, in consequence of the failure of Williams to com- 
ply with his part of the contract. But the answer does not admit 
notice of the assignment ‘of the Williams’ note, nor is there any no- 
tice to Woods of this fact even alleged in the bill, or proof theroof in 
the cause. But even admitting that Woods had notice of the con- 
tract or bond, as set forth in the bill, it could not be contended, by 
any pretence whatever, that it could have been any notice of the as- 
signment of the Williams’ note to Bellamy by Roberts. But there 
is no proof whatever in this cause, as against Woods, (the bill being 
taken pro confesso, as against Roberts only,) that the bond for title 
from Roberts to Williams, as set up in the bill, was ever executed by 
Roberts. The bond, as set forth, bears date 26th March, 1840, and 
was recorded June 19th, 1844, upwards of four years after its alleged 
execution, at the bare request of J. D. Westcott, Jr., without any 
proof of its execution whatever ; and the bond set forth appears upon 
its face to be a mere copy from this record, made, as it would seem, 
for the express purposes of this cause, the original bond, if any, not 
having been produced or filed in this cause, and no excuse alleged or 
shown for its absence or omission. This, to say the least of it, must 
be considered by the Court to be a very suspicious circumstance in 
this cause. But even admitting that the bond had been duly re- 
corded and proved without delay, it would not have been notice to 
any body—for there is no law requiring such bonds to be recorded, 
and consequently making them constructive notice ; and even ad- 
mitting that there was such law requiring bonds of this character to 
be recorded, the record could not be notice of any thing that was not 
specified in the bond itself. Consequently, in this case, there being 
no particular land described in the bond, either by metes and bounds, 
or number of acres, location or quality of the land agreed to be sold 
by Roberts to Williams, it could not be considered as notice to any 
body of any thing ; but said bond, even if properly produced and 
proved in this cause, would have been considered as void for want of 
certainty, and could not be specifically enforced, either in favor of 
Williams or Bellamy. 1st Maddock’s Chancery, pages 426-7. 
Again: Even admitting, for the sake of argument, all the facts 
set up by Bellamy, as entitling him to a lien on the land itself, unless 
the title thereto had been actually conveyed to Williams, he could 
have no lien on the land in his hands—for Williams would have ne 
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land on which any such lien could attach, and the mere assignment 
to Bellamy by Roberts of Williams’ note for the purchase money, 
could not have created a lien on the land in the hands of Roberts, 
who still held the legal title, as there was no contract between Roberts 
and Bellamy about land. If Bellamy had any lien whatever, it must 
have been through the equity of Williams—a lien, not upon the land 
itself, but merely a lien upon the equitable right of Williams to call 
for a specific performance of the contract, upon payment of the entire 
purchase money—Roberts having retained the legal title to the land, 
until the purchase money should be paid ; and the only way in which 
Bellamy could have enforced such lien, would have been to file a bill 
against Roberts and Williams for a specific performance of the con- 
tract between them, in order that the payment of the note might be 
enforced against the land in the hands of Williams, after the perfor- 
mance of the contract between Roberts and Williams ; but the Court 
could not have decreed a conveyance of the land from Roberts, until 
the- entire purchase money had been paid, with interest. If Wil- 
liams would not or could not pay it, Bellamy, if he desired it, might 
have been subrogated to the rights and equities of Williams under 
his contract ; but upon the conditions thereto attached—that is, upon 
the performance by Bellamy of the contract on the part of Williams, 
to wit the payment of the $4,000 00, with interest, by Bellamy— 
Roberts would have been compelled to convey the land to him ; but 
under no circumstances whatever, could Roberts, under his contract, 
have been compelled to part with his land, until the entire purchase 
money and interest had been paid, either by Bellamy or Williams ; 
and if Bellamy took the land under the equity of Williams, he must 
have paid the same price for it that Williams had contracted to pay. 

It is further alleged in the bill, after the assignment to Bellamy of 
the note on Williams, that Roberts ran off with some seventeen 
slaves, and some other articles of personal property, and was pursued 
by Bellamy into the State of Alabama, and the slaves and other 
property attached by Bellamy, to satisfy the liability of Roberts, as 
endorser on the Williams’ note, and also three other notes, upon 
which Roberts was responsible to Bellamy, either as principal or en- 
dorser ; that on the 22d of October, 1842, Roberts consented to judg- 
ments on all the notes sued on in Alabama, including the Williams’ 
note, which judgments amounted in all to near $10,000 00, and on 
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the same day, Roberts executed to Bellamy an absolute bill of sale 
for the seventeen slaves, in payment and full discharge of all the 
judgments so confegsed by Roberts ; and on the same day, Bellamy 
executed a deed or obligation to Roberts, in which he obliges himself 
to allow Roberts five years to redeem the slaves; and the hires of 
the slaves in the meantime to be applied to the payment of Bellamy’s 
demand against Roberts. Bellamy also obliges himself to take the 
land contracted for by Williams, in full discharge of the liability of 
Roberts, as endorser of the Williams’ note, to assist him in redeem- 
ing the slaves—upon condition that Roberts would discharge the in- 
cumbrance of the Union Bank on the land within ninety days from 
the date of Bellamy’s deed. 

From these subsequent transactions and statement of the case, it 
clearly appears, from Bellamy’s own showing, that the bill of sale 
for the slaves was given by Roberts, and accepted by him, in full 
payment and discharge of all the judgments, debts and obligations due 
from Roberts to Bellamy, including his liability on the Williams’ 
note ; and that the deed or defeasance executed by Bellamy, and 
signed by him alone, was a mere privilege extended to Roberts, 
which Roberts could comply with or not at his option, and not at all 
binding upon Roberts, not being signed by him; and if Roberts 
failed to comply with the stipulations in the deed, the only conse- 
quence was, that Bellamy took the absolute property in the negroes, 
and the debts and obligations of Roberts would thereby have been 
paid and discharged, and Roberts would have kept his land. 

And on the other hand, if we consider the bill of sale from Roberts 
and the deed of defeasance from Bellamy, as to be taken together and 
constituting a mortgage, it can only be considered a mortgage on the 
slaves, and not on the land, as there is no land mentioned in the bill of 
sale from Roberts, the land being mentioned only in the deed of defeas- 
ance executed by Bellamy alone, and consequently not binding on 
Roberts. ‘Then, under this view of the case, considering these trans- 
actions as constituting a mortgage in favor of Bellamy on the slaves, 
as insisted on in the bill, Bellamy must be considered as having waived 
his lien, if he had any on the land—on the well settled principle, 
that the taking of independent or other security for the payment of 
the purchase money of real estate, is considered as a waiver of the 
implied lien of the vendor. See Fish vs. Howland and others, Ist 
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Paige’s Chancery Reports, page 20 ; also Kent’s Com., pages 151 
to 153. Bradford vs. Marvin, Florida Reports 1849, page 463. 

Bellamy could have been considered only as standing in the shoes 
of Roberts, in relation to the land, and any transaction that would 
have discharged the lien of Roberts, while he was the holder of the 
note on Williams, would equally have discharged Bellamy’s lien, if 
he had any, after the assignment of the note tohim. Consequently, 
taking the bill of sale or mortgage by Bellamy, to secure the pay- 
ment of the Williams’ note, after it was assigned to him, must be 
considered as taking other and independent security for the purchase 
money by Bellamy, and a waiver of his lien, if he had any—the ~ 
same as if Roberts had taken it from a third person in the first in- 
stance. 

But, again: The bare consolidation of said note with other debts 
and notes, and taking a joint security or mortgage for the whole debt— 
or even the consolidation of the debt claimed in the bill to be a lien 
on the land, with other debts which were not a lien on it, even with- 
out any security—must be considered as a waiver of the lien—for all 
the debts became but one debt, and every portion of that debt must 
be of the same nature, and the entire debt, after consolidation, must 
have a lien on the land, or no portion of it can. Now, it would be 
absurd to éontend for the first part of this proposition—that the holder 
of several independent claims, and having a lien for one of them 
only, could acquire a lien for all of them, by consolidating them. 

But even if we consider the deed of defeasance from Bellamy to 
Roberts, as obligatory upon Roberts—then, it is clearly established, 
by the evidence of Woods and the proof in the cause, that Roberts 
did every thing in his power on his part to comply with the stipula- 
tions in the deed in relation to the land, and did substantially perform 
the same ; that he did discharge the incumbrance of the Union Bank 
within the ninety days specified in the deed, to wit: on the 17th day 
of February, 1843, thereby showing a readiness, ability and eager- 
ness to perform the stipulations of the deed on his part; and in a 
short time after the expiration of the ninety days, Roberts made a 
formal tender of a deed to the land to Bellamy, in the presence of 
witnesses, to wit: on the 25th day of May, 1843—which Bellamy 
refused to accept, and stated as his only reason for refusing it, that 
“tthe land was not worth the money” he had contracted to allow 
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Roberts for it, and no objection was made on account of the deed 
not having been tendered within the time specified; thus clearly 
showing that he, Bellamy, did not consider that time was of the es- 
sence of the contract with Roberts—all of which clearly appears 
from the bill, answer and proof in the cause ; and it is not proved, or 
even alleged in the bill, that Bellamy had ever requested Roberts to 
convey the land to him, but seemed to repose with content upon the 
bill of sale obtained from Roberts for his slaves, as a sufficient se- 
curity or payment for all his demands against him. Therefore, if 
Bellamy seeks to enforce his demand against the land, on account of 
this agreement, he must take the land at the price he agreed in his 
deed to take it at, (in the event that the Court is of opinion that Bel- 
lamy’s refusal to accept the deed was not an abandonment of his 
contract, which we insist upon)—that is, the Williams’ note for 
$4,000 00 with interest ; and permit Woods to go upon the other funds 
in the hands of Bellamy, to the amount thus over-paid by the land 
upon Bellamy’s debt, after a readjustment of his accounts, to indem- 
nify Woods for the loss of the land. But Bellamy can take no ad- 
vantage of the failure of Roberts to tender him a deed for the land 
on the precise day agreed upon, as he has not shown that he has been 
injured thereby, and time, consequently, not considered as of the 
essence of the contract. See 2 Story’s Com. Equity, pages 85 to 
88. 

It also appears, from the allegations in the bill, that the Williams’ 
note, assigned by Roberts to Bellamy, was not due at the time Bel- 
lamy filed his bill. The bill was filed 15th November, 1844, and the 
note not due until Ist of January, 1845—consequently, if Bellamy 
had any lien on the land for the payment of the note, he could not 
have enforced it, or have commenced any proceeding for its enforce- 
ment, either against Roberts or Williams, or any body else, until the 
note had become due, and was duly presented to Williams for pay- 
ment, and refused by him, and notice of such refusal to pay given to 
Roberts. And even the confession by Roberts of the alleged judg- 
ments in Alabama, on his endorsement of the note on Williams, and 
afterwards executing a bill of sale for the slaves, to pay or secure 
the payment of his liability as endorser, could only have entitled 
Bellamy to have proceeded against the slaves in the bill of sale, or 
other property of Roberts, for payment of his debt, and not to have 
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enforced any lien he might have had upon the land until the note be- 
came-due. There is no allegation in the bill, or proof in the cause, 
that Bellamy ever demanded payment of the note from Williams— 
in fact, he could not legally have done so, until the note became due ; 
and if he has not done so yet, he has lost his recourse upon Roberts. 

But again, in conclusion : The bill of complaint having been taken 
pro confesso, as against Roberts only, (who it appears has left this 
State,) the bare allegations in the bill, so admitted by the default of 
Roberts, ought not to be binding on Woods, or prejudicial to him ; 
and there is not a shadow of proof in this cause, except the bare al- 
legations in the bill itself, that there ever was any contract whatever 
between Roberts and Williams for the sale of land, or any note 
given by Williams to Roberts, and assigned by Roberts to Bellamy, 
or any judgments obtained in Alabama, or in fact of any other alle- 
gation in the bill. Wherefore, upon this as well as the other grounds 
above relied upon, the decree of the Court below ought to be rever- 
sed; and the bill dismissed with costs, as against Woods, for want of 
equity ; or if the Court is of opinion that Bellamy has any lien on 
the land, either under the original contract attempted to be set up be- 
tween Roberts and Williams, or under the deed of defeasance from 
Bellamy to Roberts ; then the decree of the Court below ought to 
be reversed, and the accounts re-adjusted, and Bellamy compelled to 
take the land, if at all, at the price Williams was to give for it, or at 
the price Bellamy agreed to take them at—which both amount to the 
same, to wit: $4,000 00, with ten per cent. interest from Ist of 
January, 1841; and the surplus, after the payment of Bellamy’s 
debt, upon a re-adjustment of the account, to be decreed to Woods ; 
or Woods permitted to go upon the funds already in the hands of 
Bellamy, for the amount over-paid by the land. 





Papy, for Appellee. 


The object in making Woods a party to this suit is to subject 600 
acres of land purchased by him of R. J. Roberts, one of the defen- 
dants, to the payment of a debt due from Roberts to complainant. 

This land was sold by Roberts to William H. Williams, in 1840, 
and he agreed to make out a good title to Williams, who was to pay 
Roberts $4000, and executed his promissory note for that sum. This 
note was endorsed by Roberts to Bellamy, and was guarantied by 








JANUARY TERM, 1850. 49 


Woods vs. Bailey, Administrator—Argument of Counsel. 





Roberts. The consideration for this endorsement was cotton sold by 
Bellamy to Roberts. In 1842, Roberts absconded with all his prop- 
erty, and being pursued by Bellamy, was overtaken in Alabama, 
where, among other things, an agreement was made, by which Bel- 
lamy was to release Roberts from the Williams note, provided Rob- 
erts procured a release of the land from the Union Bank incumbrance, 
and conveyed it to Bellamy within ninety days from the date of the 
agreement, which was dated the 22d Oct., 1842. Roberts did pro- 
cure a release but not till after the ninety days had elapsed, and did 
not tender a conveyance until the fifth day of June, 1843, long after 
the time limited for him to do so. Bellamy refused to acceptit. On 
the fifth day of November, 1844, Roberts conveyed the land to de- 
fendant Woods, who acknowledges to have had knowledge of the 
agreements set out in the bill, but seeks to establish that they were 
rescinded. 

The question, therefore, arises, is this land subject to the debt 
due Bellamy’s estate on the Williams note ? and this will depend upon 
whether the contract was binding between the parties—whether it 
was rescinded or not, and whether Woods had sufficient notice to 
charge him. 

I. As to whether the contract was binding. 

It is believed that no doubt can exist as to the binding force of this 
contract. Roberts agreed on one side to make a good title, and 
Williams, on the other, gave his note, which Roberts transferred to 
Bellamy. Indeed no objection was taken to this point in the Court 
below, and it is believed that none will be made here. 

If the contract was binding, the thing to be done is considered as 
done, and the property converted in contemplation of Equity. Lacon 
vs. Mertins, 3 Atkins, 1. Attorney General vs. Day, 1 Ves., 218. 

The estate under such contracts of purchase as in this case, is in the 
vendee in contemplation of equity, and cannot be revoked by subse- 
quent conveyance of the legal title by the vendor. 7 Vesey, 274. 
11 Vesey, 554. 3 John. Ch., 316. Livingston vs. Newkirk. 

If Williams were here claiming to subject this land to sale for his 
benefit, his note having been assigned by the payee, admitting that 
the land was still in the possession of Roberts, a Court of Equity 
would decree that Williams had a lien upon the land upon the prin- 
ciple that where there is a payment of the money, or what is, as we 
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contend, the same thing, the delivery of negotiable notes, and an as- 
signment of the same in toto to a bona fide holder, the vendor is a 
trustee for the purchaser, so as to oust judgments against the vendor 
intervening between the contract and conveyance. 

A vendee who has paid the purchase money prematurely, has a 
lien against the vendor analagous to that of the vendor in the oppo- 
site case. 4 Mad., 503. 15 Vesey, 346. Lacon vs. Mertins, 3 
Atkins, 1. Farmer vs. Samuel, 4 Litt., 190. Newman vs. Machin, 
5 Haywr., 241. Frink vs. McKeoun, 4 J. J. Marsh., 169. Bibb 
vs. Prather, 1 Bibb, 316. Finch vs. Earl of Winchelsea, 1 Pr. Wms., 
278. 

Although Williams had not, in fact, paid the purchase money, yet 
his note was assigned to a bona fide holder, and he was bound on it. 
He could not in the hands of Bellamy, make the same defence to it 
that he could in the hands of Ro , unless received after it was 
due. There is, consequently, the soundest reason for holding that the 
transfer of the note to a bona fide holder, shall be considered as equiv- 
alent to the payment of the money so far as to fix the lien of the ven- 
dee prior and superior to a judgment between the contract and con- 
veyance. And if this be so, a fortiori, a purchaser with notice should 
be ousted, since he does not occupy grounds as favorable as those 
upon which a creditor stands. It is believed to be a well settled 
principle that he who takes a conveyance of the legal title with no- 
tice of an outstanding equity, is in no better situation than his grantor 
was. McNitt vs. Logan, Littel’s Selected Cases, 69. Mason vs. 
Sudam, 2 John. Ch., 181. Wadsworth vs. Wendall, 5 John. Ch., 
229. Yoder vs. Smrope, 3 Bibb, 204. Simms vs. Richardson, 2 
Litt., 276. Champion vs. Brown, 6 John Ch., 402. 

Roberts having transferred the note given by Williams, stands in 
the position of a party who has been paid the purchase money, and 
Williams could come into a Court of Equity and establish his lien 
upon the land, notwithstanding its conveyance to Woods, who is a 
purchaser with notice, as will hereafter be shown. If Williams 
could do this, why may not Bellamy or his representative, who is the 
holder of the land note, be entitled to the same rights, and have the 
same equities enforced that Williams himself could? Instead of go- 
ing immediately upon Williams, and Williams going upon the land, 
Bellamy or his representative, may reach the land through the equi- 
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ties 8 of Williams. Riddle vs. .. Mandeville, 5 Cranch, 330. Russel 
vs. Clark’s Ex’rs., 7 Cranch, 69-97. 

Roberts must be considered as a trustee for the purchaser, and Woods 
who took a conveyance with notice, stands in precisely the same 
condition, he not acquiring any greater or other rights than Roberts 
himself had. See cases above cited, Littel’s Selected Cases, 69, &c. 

II. The contract was not rescinded and could not have been re- 
scinded unless both parties had agreed to it. 

It is claimed in the answer of Woods, that Williams did not com- 
plete the contract—that he did not pay the money, and therefore 
Roberts had a right to consider the contract as rescinded. ‘This could 
be done in the cas¢ between original parties where the rescision of 
the contract would leave them in statu quo. 

No Court of Equity even would, upon the application of either party, 
rescind a contract where the parties could not be placed in their 
original position. Johnston’s Heirs vs. Mitchell, 1 A. K. Marsh, 
227. Turner vs. Clay, 3 Bibb, 53. Skinner vs. Dayton, 2 John. 
Ch., 533. Smith vs. Field, 5 Term. R., 403. 

Now the parties here could not be placed in their original position. 
Williams’ note was in the hands of an innocent holder, upon which 
he was bound. Roberts had received the amount of the purchase 
money, and if he desired to rescind the contract, he should have ten- 
dered this sum to Williams, or procured his note to be cancelled. It 
is not pretended that this was done or offered to be done. 

III. Woods was a purchaser with notice. 

He admits in his answer that he had knowledge of the contract 
with Williams, and of the subsequent agreement with Bellamy. 
He, however, insists that the contract was rescinded, &c. 

The knowledge of the facts admitted by him was sufficient to 
charge him with notice. It was not necessary that he should have 
been fully acquainted with all the facts and circumstances. What- 
ever is sufficient to put a party on inquiry, is in equity held to be 
good notice to bind him. 1 Story Eq.,S.400. 4 Kent. Com., 179. 
1 John. Ch., 261. Starry vs. Arden. 

The admissions in the answer of Woods shew that there was suf- 
ficient to put him on inquiry, and therefore, under the law, he is 
charged with notice, and he took the conveyance incumbered with 
all pre-existing equities. 
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There is, however, another and a very important aspect in which 
this case is to be viewed. 

Bellamy, when he took the Williams note, relied not only upon 
the responsibility of Williams, the maker, and Roberts, the endorser, 
but also upon the security which the land to be conveyed afforded. 
Roberts then may be regarded as a vendor to Bellamy, and one too, 
who had been paid the purchase money, for he had in point of fact 
received the purchase money from Bellamy. And if so, under the 
principles already cited, he was but a trustee to hold the legal 
title for Bellamy, and could not transfer it to any one. Woods, who 
took the conveyance with notice of the facts, got nothing beyond the 
interest of Roberts in the land. 

That Roberts himself looked upon the land as bound for the amount 
of the purchase money note, or that he regarded himself as a mere 
trustee, is obvious from the compromise agreement between himself 
and Bellamy, by which he agreed to release the land from the Bank 
and convey it to Bellamy within ninety days from its date. 

It is, however, contended that this is a substantive agreement for 
a sale, and it having been proved that Roberts did procure a release 
and executed and tendered a conveyance to Bellamy, which was re- 
fused to be accepted, the contract should be considered as rescinded, 
and Roberts had a right so to consider it. 

But it will be seen from the proofs that the release from the Bank 
was not procured within the time limited by the agreement, and the 
deed was not tendered—not even executed—until long after the time 
had elapsed. 

This provision of the compromise agreement was gratuitous on the 
part of Bellamy, and was intended for the benefit of Roberts, who 
was to be finally released from all claim against him on the land 
note, provided he complied with the conditions attached. He failed 
in this respect, and Bellamy was consequently not in anywise bound 
to accept the conveyance which was tendered. 

But it may be said that upon Bellamy’s refusal to accept the deed, 
he virtually rescinded the contract, and Roberts had a right to convey 
to another. It is granted that the agreement of compromise was re- 
scinded so far as this provision is concerned, but in that event, on 
what ground do the parties respectively stand? Why, they revert to 
their original position—they fall back upon their original rights, and 
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it is shown that Roberts, who had received the purchase money, was 
but a trustee for the purchaser. How could the rescision of the com- 
promise agreement have the effect of enabling Roberts to convey to 
another? Were the parties left in statu quo? Bynomeans. Rob- 
erts had received the purchase money and Bellamy and Williams had 
got nothing. 


Woodward, on the same side. 


PROPOSITIONS FOR APPELEE. 

I. The agreement between Roberts and Bellamy created a trust, 
whieh equity will preserve, either in a suit for specific performance, 
or for compensation in damages by vendee. 


II. Equity will uphold a lien arising from an agreement in relation 
to land, maintaining between all parties the rights thereby acquired, 
and enforcing the obligations incurred. 

III. Upon failure of vendor to perform an agreement in relation to 
land, equity will hold the land subject to the reimbursement of vendee, 
for the purchase price which he may have paid. 

IV. Equity affords no indemnity or protection to a subsequent pur- 
chaser, with notice. 

V. If an agreement in relation to land be rescinded, the purchase 
price having been prematurely paid, equity will, nevertheless, subject 
the land, in satisfaction to the superior prior lien of the first vendee. 

As to parties in chancery. 

All persons in interest must be parties to the suit, especially when 
their rights and interests are therein particularly complicated and 
involved, or their position an obstacle to its progress, and in conflict 
with a complainant’s asserted claims. 

Woods was a subsequent purchaser from Roberts, and in possession 
of the land in controversy, when the bill was filed ; he is, therefore, 
a proper party. 


AUTHORITIES. 

Specific performance.—2 Story’s Eq. Jurisprudence, p. 96. Sec. 
772, p. 105. Sec. 779, p. 113. Sec. 788-’89-’90. p. 131, Sec. 796. 
p- 135, Sec. 798. 

Trusts and Liens.—P. 606, sec. 1195-’96. p. 638, sec. 1213 to 
"22. p. 657, sec. 1230 and 31. p. 690, sec. 1254-57. 
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Agreement.—1 Eq. Dig., p. 78, sec. 13. 

Vendor and vendee.—2 Eq. Dig. p. 201, sec. 6, 8 and 10. p. 515, 
sec. 1]. p. 517, sec. 19. p. 521, sec. 59. 4 Eq. Dig. p. 693, sec. 
10, 11, and 13. p. 694, sec. 25. p. 697, sec. 8. p. 698, sec. 17. 

Reports.—5 Munf. 507. Littell’s Select Cases, 407. 1 Bibb 
313—’15-"16 and 438. 3 J.J. Mar., 40-42. 4J.J. Mar. 16-69. 
1 Monro, 43-44. 


Brockenbrough, for appellant, replied at length to the argument of 
counsel for appellee. 


LANCASTER, J. 


On the 15th day of November, 1844, John Bellamy, the intestate 
of complainant, filed his bill of complaint in the then Superior Court 
for Jefferson County, alleging the indebtedness to him of the defen- 
dant, Ransom J. Roberts, for large sums of money, on four several 
notes, as in his said bill is mentioned, amounting together to about 
$9,717 54. One of which said notes, he describes thus: “Ona 
note dated Aucilla, 26th March, 1840, for $4,000, payable on the Ist 
of January, 1845, with interest at ten per cent. per annum from Ist 
of January, 1841, to the order of said Roberts, made by one W. H. 
Williams, as expressed in said note, for value received in land,’ and 
endorsed on the 26th day of March, 1840, by said Roberts to said 
Bellamy, for value received, as expressed in said endorsement, and 
the payment of which Roberts guarantied to said Bellamy, and was 
responsible for and assigned said note as a security for cotton sold 
by Bellamy to him, said Roberts, and for which amount he was 
bound to Bellamy. The bill alleges that the defendant, Ransom J. 
Roberts, made ‘a fraudulent disposition of his property on the 14th 
day of September, 1840, by making a fraudulent bill of sale of sev- 
enteen negroes in the bill named, to his brother, Elijah Roberts, who, 
on the same day, gave to David Emanuel, a brother-in-law of said 
Ransom, a power of attorney to take charge of said negroes, and 
defend them against any other claimant ; and that a few days there- 
after, the said Ransom J. Roberts and the said Emanuel absconded 
secretly from Jefferson County, and from the Territory of Florida, 
taking with them all said negroes and other property mentioned in 
the bill. And the bill charges that all these fraudulent actings and 
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doings were ry with the Reuthient intent ont purpose of rm 
frauding the said Bellamy. 

The bill further charges that the complainant gave chase after the 
said Roberts and the said Emanuel, and overtook them in the State 
of Alabama, where he caused said slaves and other property to be 
levied upon, arrested, attached and seized by the proper officer, as 
the property of said Ransom J. Roberts, and as liable for and bound 
for said debts ; that a claim was interposed by said Emanuel, for 
and on behalf of Elijah Roberts, which was tried and found by a 
jury in favor of said Bellamy ; that, thereafter, on the 2d day of Oc- 
tober, 1842, an agreement of compromise was entered into by said 
Bellamy, and the said Ransom J. Roberts and Elijah Roberts, (the 
latter acting by his agent and attorney in fact,) by which the said 
Roberts acquiesced in the claim, as established in favor of said Bel- 
lamy, and also agreed that judgment should be rendered in favor of 
said Bellamy, in the suit he had instituted against Ransom J. Roberts, 
without defence, for the amount of the four several notes sued on, 
with legal taxed costs, together with other matters therein stated as 
agreed to, and which may be referred to hereafter. 

The bill then says, the foregoing agreement was on the same 
22d of October, 1842, “‘ annulled and abrogated, and a conveyance of 
said slaves and other property was made, executed and delivered by 
said Ransom and said Elijah, (by his agent and attorney aforesaid, ) 
in the words and figures following, viz : 


“The State of Alabama, o 
County of Covington, § ~~ 


“ This indenture made this twenty-second day of October, in the year 
of our Lord one thousand eight hundred and forty-two, between Ran- 
som J. Roberts and Elijah Roberts, (said Elijah by David Emanuel, 
his agent and attorney in fact,) of the first part, and John Bellamy, of 
Jefferson County, Territory of Florida, of the second part, witnesseth : 
that the said Ransom and Elijah, for and in consideration of the sum 
of ten thousand dollars to them in hand paid by the said John, at and 
before the ensealing and delivery hereof, and the receipt whereof is 
hereby acknowledged, and the said Ransom and Elijah therewith 
fully satisfied, content and paid, and also for and in consideration of 
divers other matters and things relating to the past transactions and 
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business of and between said parties, have granted, bargained, sold, 
assigned, aliened, transferred, released, conveyed and confirmed, and 
by these presents do grant, bargain, sell, assign, alien, transfer, re- 
lease, convey and confirm unto the said John, all the following de- 
scribed slaves and property, now in said County of Covington, State 
of Alabama, namely, seventeen slaves: Watkins, aged about 28 years ; 
Amos, aged about 20 years ; Doctor, aged about 17 years; Celia, 
aged about 30 years, (sometimes called Seany ;) Rose, aged about 
25 years ; Eliza, aged about 14 years ; Toby, aged about 12 years ; 
Tony, aged about 8 years ; Phoebe, aged about 6 years ; Nancy, aged 
about 4 years; Crecy, aged about 2 years; Winny, aged about 1 
year ; Lucinda, aged about 8 years ; Little Cely, aged about 4 years}; 
Stephen or Stepney, aged 2 years; Betty or Elizabeth, aged about 
1 year, and Mary, aged about 1 month, and the future increase of 
the female slaves ; also, one road wagon and four mules—all of 
which slaves and property, the said Ransom and Elijah have here- 
with.on this day delivered to said John and into his possession, at the 
County of Covington aforesaid—To have and to hold the said above 
described slaves and property and the future increase of the said 
female slaves, to him, the said John, his he. s and assigns forever, 
in full, perfect, complete and unincumbered title, estate and possession 
forever. And the said Ransom and Elijah, jointly and severally for 
themselves, and for their and each and every of their heirs, executors 
and administrators, do covenant and agree to and with the said John, 
his heirs, executors, administrators and assigns, that they, the said 
Ransom and Elijah, and each of them, and their and each and every 
of their heirs, executors and administrators, the full, perfect, com- 
plete and unincumbered title, estate and possession and property, of, 
in and to the said slaves and property, and the future increase of the 
said female slaves, and each and every part, portion, and parcel there- 
of, and without let, molestation or hindrance from any person or per- 
sons whatsoever, and the peaceable and quiet enjoyment of the use 
and the said possession thereof, unto and by the said John, his heirs, 
executors, administrators or assigns forever, they and each and every 
of them will forever warrant and defend, and sustain the claim or 
claims of any and all persons whatsoever. 

“In witness whereof, the said Ransom and Elijah have hereunto 
set their hands and seals, (said Elijah by said David Emanuel, his 
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agent and attorney in fact,) on the day and year first above written, 
at Montezuma, in the County of Covington aforesaid. 
“RANSOM J. ROBERTS, [Seat.] 
* ELIJAH ROBERTS, by 
“DAVID EMANUEL, [Segat.] 
“* His Agent and Attorney in Fact. 

“ Signed, sealed and delivered in 
the presence of us— 

“James D. Westcorr, Jr., 
“ James P. Sreepty, 
“ Lemuret S. Harrect.” 

“ The bill further states, that “on the same day a final agreement 
of compromise in lieu of the above mentioned, was made between 
said Ransom and said Bellamy, which was signed and sealed by said 
Bellamy, and delivered by him to said Ransom, as follows, viz : 

“State of Alabama, Ss. 
“ County of Covington, 

“ This indenture made this twenty-second day of October, Anno 
Domini 1842, between John Bellamy of the County of Jefferson, in the 
Territory of Florida, of the first part, and Ransom J. Roberts, late of 
the same place, of the second part, witnesseth : Whereas said John, 
executor of Abram Bellamy, deceased, hath heretofore instituted three 
several suits by attachment in Dale County Circuit Court in said 
State, against said Ransom, et al., as by reference thereto will ap- 
pear; and whereas said attachments were levied on seventeen slaves, 
and a road wagon and four mules, as the property of said Ransom, and 
claimed by Elijah Roberts, (by his agent and attorney in fact, David 
Emanuel,) and by consent, the claim was tried before the County 
Court of said County of Covington, and a verdict this day rendered, 
that the property was subject to said attachment, and a compromise 
and agreement made in said case, signed and sealed by said Ransom, 
and said Elijah, (by his agent,) and by said John, as by reference 
thereto, bearing even date herewith, and a copy whereof is in posses- 
sion of the said parties to this indenture, will appear; and, whereas, 
in pursuance of said: agreement, said Ransom and said Elijah have 
this day executed a conveyance of said slaves and other property to 
said John, which bears even date herewith, and is recorded in the 
Clerk’s office of said County of Covington, and who delivered said 
Q 
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slaves and property to the said John; and whereas said Ransom 
hath also filed his written consent to judgment being entered in each 
of the said suits, at the next term of the Covington County Circuit 
Court, said suits being by consent transferred from Dale Court to 
Covington, in case a Court is held at Covington next week, and if 
not, the judgments to be entered at the next term of Dale Circuit 
Court, said judgments being entered with full release of errors, as by 
reference to the written consent filed in each of said cases will ap- 
pear, which judgments all amount in the aggregate, besides costs, 
to about $9,717 54: 

“ Now, in order to carry out and fulfil the residue of the conditions 
and terms of said compromise, with such modifications as the parties 
thereto have since agreed upon, the said John binds himself to said 
Ransom J. Roberts, to transport and convey said slaves and property 
forthwith back to Jefferson County, Florida, and to keep the same in 
said County of Jefferson, according to the terms of said compromise , 
until otherwise agreed ; and said John further binds himself to said 
Ransom to extend to said Ransom indulgence on said debts for five 
years from this date, he the said Ransom, paying the interest thereon 
at eight per cent. per annum, and payable annually, on the 22d of 
October in each year, to said John, and said slaves and their increase 
in the meantime remaining in the possession of said John, and as 
his property, under and by virtue of said conveyance ; and said John 
binds himself, on full payment and satisfaction of said judgment debt, 
interest and costs at any time within said five years, to sell, or assign, 
and reconvey to said Ransom, or to such person as he may appoint 
in writing, such of said slaves and their increase as may be then 
living ; and said John binds himself to hire out said negroes at just 
and reasonable prices in Jefferson County, or if he uses them him- 
self, to allow just and reasonable prices or hire for them, and which 
hire is to be annually, as the same hire becomes due, to be faithfully 
applied and appropriated to the discharge and payment of the interest 
and principal and costs of said judgments ; and said John further 
agrees to give said Ransom the privilege and preference of hiring 
and taking said negroes on equal, reasonable terms with others, if 
said Ransom desires the same, the hire to be so appropriated and ap- 
plied as aforesaid. And in order to aid in enabling said Ransom to 


pay said debts, said John further agrees that he will lease or sell te« 
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said Ransom, on fair and reasonable terms, sufficient lands in the 
County of Jefferson aforesaid, whereon to reside and work the said 
slaves during said term, if said Ransom so desires; and said John 
further agrees that, on said Ransom giving a full, perfect and com- 
plete title to the six hundred acres of land in Jefferson County, sold 
by said Ransom to William H. Williams, to release said Ransom 
from his liability as endorser of said Williams’ note, and upon the 
debt and interest of said judgment entered thereon—the incumbrance, 
of the Union Bank, and all others, to be however first discharged 
satisfied and taken off by said Ransom, and said conveyance by said 
Ransom for said lands to be either to said John, or to said Williams, 
in pursuance of said agreement between said Ransom and said Wil- 
liams, dated March 26th, 1840, or otherwise, as said John may di- 
rect, so that said Williams may be compelled to pay said note, and 
said Ransom to make said conveyance, and discharge all incum- 
brances on said land, within ninety (90) days from the date hereof. 
At the expiration of said term of five years from this date, if any 
portion of said debt and costs are still unpaid, or any of said interest 
shall not be paid, sufficient of said slaves to pay the same are to be 
sold by said John at public auction in Monticello, Jefferson County» 
on thirty days’ notice, and the proceeds taken to pay and satisfy the 
same ; and if, after payment of all said debts, interest and costs, any 
of said slaves remain unsold, they are forthwith to be reconveyed 
and redelivered by said John, as hereinbefore stated ; and if after 
such sale, there should be a portion of said debts, interests and costs 
remaining unpaid, said Ransom shall be still liable for the deficiency. 
The said John is to sell the said wagon and mules at fair prices, and 
credit the proceeds, after deducting reasonable expenses of transport- 
ing said slaves and property back to Jefferson County, Florida, on 
said judgments. 

* In witness whereof, the said John Bellamy: hath hereunto set his 
hand and affixed his seal, the day and year first above written, at 
Montezuma, Alabama. 





“JOHN BELLAMY, [Szat.] 


“ Signed, sealed and delivered in 


‘the presence of us— “ James D. Westcort, Jr., 


“ James P. Steep ty, 
“ Lemvuew S. Harretu.” . 
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_ The bill also juame that the note above a a given he 
William H. Williams to said Ransom, and by him assigned to said 
Bellamy, was given and made, as expressed on the face thereof, in 
consideration of certain lands in said County of Jefferson, contain- 
ing six hundred acres ; that said Ransom did not make any convey- 
ance to said Williams of said lands, but made and delivered a writ- 
ten agreement or contract to said Williams, in the following words, 
viz: “I hereby agree to dispose of and deliver, on or before the Ist 
of December next to William H. Williams, Esq., fifily head of cat- 
tle, more or less, at five dollars per head, and fifty hogs, more or 
less, at one dollar each, five hundred bushels of corn, and some fod- 
der of the crop, at market value, the delivery of the latter to be op- 
tional with William Williams. I hereby further agree to make out 
a clear title to the lands, and to hold myself responsible for all claims 
against it. (Signed,) Ransom J. Roberts, and dated Aucilla River, 
26th March, 1840. Witnessed by John Walsh, and recorded the 
19th of June, 1844.” 

The bill further alleges, that the time of ninety days mentioned in 
the agreement executed by said Bellamy to said Ransom J. Roberts, 
in which the said Ransom was to execute a conveyance and dis- 
charge all incumbrances on the land, was agreed upon and specified 
as a material and essential condition of said agreement, and to be 
part of the essence of the contract, because it was believed said Wil- 
liams would come to Tallahassee about the first of January, 1843, as 
a member of the Legislative Council, and remain in said Middle 
District that month, and afford thereby an opportunity to said Bel- 
lamy, if the same was done in ninety days, of applying to Williams 
respecting the business, and inducing him to accept such conveyance 
and take the lands, and if he refused, of instituting proceedings in 
equity against him in said District to compel him to do so, and en- 
force the payment of said note by him, or effect a compromise with 
him. 

The bill further charges, that Bellamy requested said Ransom J. 
Roberts, after discharging all the incumbrances aforesaid, within the 
ninety days aforesaid, to make a title to said Williams and deliver it 
to said Bellamy or his counsel at Tallahassee, to tender it to Will- 
iams, and if he would accept it, to deliver the same to him, and 
thereby make him liable and bound for said note, but that the said 
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Ransom entirely neglected and refused 

subsequently, and has not yet done the same according to his agree- 
ment. The bill further charges, that said agreement of Oct. 22d 
1842, and Ransom’s agreement with Williams of 26th March, 1840, 
were duly recorded, and all said premises were public and notorious 
in Jefferson County, and William J. Woods had due and legal notice 
thereof. Yet said Woods, on the 6th day of Nov., 1844, in consid- 
eration, as it is pretended by said Ransom and said Woods, of $2000 
lawfyl money paid by said Woods to said Ransom for said land, took 
and received a conveyance of said 600 acres of land from said Rob- 
erts, and caused the same to be recorded in Jefferson County, And 
the bill charges that the deed was taken by Woods with full know- 
ledge of allthe premises, and was made and executed for the purpose, 
and with the intent of defrauding said Bellamy and said Williams, 
and that the said deed is traudulent, null and void, and should be set 
aside and declared null and void, and said Woods and said Ransom 
compelled to convey the same so as to fulfil the terms of the agree- 
ment between the said Ransom and Williams and Ransom and Bel- 
lamy. 

The bill further charges, that Williams disputes and contests his 
liability on said note, especially: since the conveyance to Woods, 
thereby destroying the ability of said Roberts to make him a title, 
and causing a failure of the consideration of said note ; and the bill 
contends that both Williams and Roberts are boundand liable to said 
Bellamy to pay the amount of said note, principal and interest, when 
due ; and notwithstanding said fraudulent conveyance by said Roberts 
to said Woods, the said Bellamy has a lien, and charge and equitable 
mortgage upon said lands, prior and superior to, and above and be- 
fore said fraudulent conveyance. And the bill charges, that said 
land should be sold to satisfy said note and interest and costs and ex- 
penses, and if insufficient, that Williams and Roberts should both be 
held and bound to Bellamy for the deficiency. 

John Bellamy, the complainant, died, and William Bailey, Adm’r 
de bonis non of said Bellamy, deceased, filed his bill of revivor pray- 
ing to be admitted as complainant, and was made a complainant as 
the legal representative of said John Bellamy, deceased. And none 
of the defendants having appeared or answered said bill except Will- 
iam J. Woods, an order for publication was obtained against them, 
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and satisfactory proof being made to the Court, that a notice to ap- 
pear and answer had been published against all the defendants ex- 
cept William J. Woods, according to the terms of the order for pub- 
lication and agreeably to law, it was ordered, adjudged and decreed, 
that the original bill be taken as confessed against the said Ransom 
J. Roberts, Elijah Roberts, David Emanuel and Frances Williams, 
adm’rx of W. H. Williams, deceased, they having failed to appear 
and answer said original bill or to plead or demur thereto. ‘The de- 
fendant William J. Woods answered, and admitted his purchase of 
the land mentioned in complainant’s bill at the day, and for the sum 
named in the bill, and which was recorded as stated in the bill, but 
he says he purchased in good faith, for the legal and valuable con- 
sideration of $2000, which he actually and in good faith paid to said 
Roberts, partly in money and partly in good negotiable promissory 
notes, on good and solvent persons, which he considered equal to 
money—that at the time of the execution of said deed by said Rob- 
erts, before the filing of complainant’s bill of complaint, this defen- 
dant in good faith, and without any knowledge on his part, of any 
legal or equitable claim in favor of any other person or persons what- 
soever in, to, or upon said land, paid as above stated for the same. 
The defendant further states that he had heard from rumor only, 
that there had been an old contract in regard to the purchase of said 
lands by Wm. H. Williams, from said Roberts, but upon inquiry, he 
was informed and believed, and so charges, that at the time of his 
said purchase, it was null and void to all intents and purposes. That 


‘it was a notorious fact that Roberts had tendered Williams a deed, 


which Williams refused to accept, and Williams being insolvent, 
Roberts elected to abandon the contract with Williams, and did 


-abandon it. 


And further answering, this defendant saith, he had also heard 
from rumor only, before he purchased from Roberts, of the contract 
or agreement in complainant’s bill mentioned, between said Roberts 
and complainant in regard to said land, but at the same time he was 
informed and believed, and so charges, that said agreement was also 


‘rescinded, and at the time of the purchase of said land by this defen- 


dant, was null and void. That said Roberts had done everything neces- 


-sary on his part to be done, to complete said contract, and had at great 
-costs and charges, sacrifice and trouble, paid off and discharged all 
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the incumbrances and liens on said land, and tendered in the pres- 
ence of witnesses,.a good and sufficient legal title to said land to said 
complainant Bellamy, clear of all incumbrances and liens, in pursu- 
ance of the agreement between said Roberts and said Bellamy, and 
that said Bellamy refused to accept said title so tendered to him, and 
refused to have any thing further to do with said lands, and disclaimed 
repeatedly, in the presence of divers good citizens of Jefferson County, 
that he had any claim,.title, interest, or lien, in, to, or upon said 
land, and that he never intended to have anything more to do with 
it, and said Roberts did then elect to abandon said contract with said 
Bellamy, as he had a right to do under the circumstances. This 
defendant denies positively that the deed of said land made by Rob- 
erts to him, was made and received for the purpose and with the in- 
tent, to defraud said Bellamy and said Williams, or any body else, 
but avers it was made in good faith, and for the valuable considera- 
tion aforesaid. And he denies all the charges and imputations con- 
tained in said bill against him, of combination on the part of this 
defendant, with said Roberts or any one else, for the purpose of de- 
frauding, injuring, or vexing the said complainant or any one else. 
And afterwards a decree was entered by consent of complainant’s 
solicitor and the solicitor of said Woods, and it was ordered, among 
other things, that said defendant Woods have leave to file his amen- 
ded answer. And in pursuance of said consent decree, said defen- 
dant Woods filed his amended answer, by way of demurrer, in short, 
relying upon the statute which allows defendants to insist upon any 
matter of demurrer in their answer, and insisting among other things, 
that said bill should be dismissed, because the same wants equity 
apparent upon the face of it, and because the same does not set up 
any claim, right, title or interest in equity, or any equitable lien to the 
land of this defendant bought of said Roberts. 

And by way of plea under said statute this defendant insists that 
said Roberts offered to said Bellamy a deed of conveyance in fee 
simple, a copy of which is filed with his answer, and which deed 
conveyed a good and valid fee simple, unincumbered title to said 
Bellamy, which he refused to accept before the purchase of suid lands 
by this defendant. 

There are many other matters contained in the original bill of 
complaint, not herein set down or noticed, but all is contained in the’ 
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foregoing statement, which is believed to have relation to the con- 
troversy between complainant and the defendant W. J. Woods, who 
are the only parties litigant before this Court. 

It is in proof by two witnesses in this cause, that on the Ist day 
of June, 1843, they tendered and read to John Bellamy, the original 
complainant in this suit, a deed of conveyance from Ransom J. Rob- 
erts to said Bellamy for a certain tract of land, containing 600 acres 
—that the said Bellamy refused to accept said deed, saying he would 
take the land for its worth, and that the land was not worth the 
money mentioned in the deed, say $4000. It is also in proof that 
R. J. Roberts filed with the clerk of Jefferson County Court on the 
17th February, 1843, for record, a deed of release from the Union 
Bank to said Roberts, which deed bears date the same day it was 
received and filed. The cause came on afterwards to be heard, so 
far asthe defendant William J. Woods is concerned, upon the bill, 
answer and exhibits, and after argument of counsel and time for con- 
sideration taken by the Court, “it was ordered and decreed that the 
said complainant has a lien and charge upon said land mentioned in 
said bill of complaint, and that the same is in equity prior and supe- 
rior to, and above and before the conveyance by said Roberts to said 
Woods, to the extent of the balance due to said complainant from 
Ransom J. Roberts, on the note given by said Williams to said Ran- 
som, and by him transferred to complainant’s intestate, amounting, 
in the aggregate, with interest, to the present term, to $3,809 77-100. 

“ And it is further ordered and decreed, that the said conveyance 
from said Ransom J. Roberts to said William J. Woods for said 
land, dated the fifth day of November, 1844, mentioned in said bill, 
though valid between the parties, be, and the same is hereby set 
aside, as far as claim of complainant is concerned. 

“ And it is further ordered and decreed, that the land described in 
said deed, to wit: The southwest quarter of the northeast quarter, 
the northwest quarter of the southwest quarter, the southwest quarter 
of the northwest quarter, the southwest quarter of the southwest quar- 
ter, the northwest quarter of the northeast quarter, the east half of 
the northeast quarter, the east half of the northwest quarter, the east 
half of the southwest quarter, the west half of the southeast quarter, 
and the east half of the southeast quarter, all in section two, of town- 
ship two, range five, north and east. in the district of land subject to 
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sale at Tallahassee, containing about six hundred acres, more or 
less, be sold by the sheriff of Jefferson County, after giving public 
notice of the time and place of sale, said notice to be, as in cases of 
sales under execution at law, the proceeds of which sale to be ap- 
plied to the amount so ascertained to be due as aforesaid. 

** And it is further ordered and decreed, that defendant Woods, pay 
the costs of the said sale and of this decree, and the depositions and 
other proceedings connected therewith. 

“'THOMAS BALTZELL, Judge. 

“ November 8th, 1849.” 

From which decree the defendant, Woods, appealed to this Court: 
And here contends that the complainant’s intestate, John Bellamy, 
does not in his bill, set up any claim, right, title or interest in equity 
or any equitable lien to the land, which he, defendant, bought of 
Ransom J. Roberts, and that the decree of the Court below is erro- 
neous. The agreement for the conveyance of land by the defendant 
Ransom J. Roberts to W. H. Williams, whose legal representative 
is also sought to be made a defendant, expresses no time at which 
the conveyance was to be made, and the vendee, Williams, had a 
right to have a title at any time on demand. As Roberts ought, 
therefore, to have made him the title, equity will consider it as done. 
2 Story Eq. Jur., Sec. 792. The agreement for title bears date 
26th March, 1840, and on that day Williams executed his note to 
Roberts, or order, for the sum of $4000, payable on the Ist January, 
1846, with interest at ten per cent. per annum from the 1st January, 
1841, for value received in land. As no other security but the note 
of Williams was taken for payment of the purchase money, according 
to all the authorities except in the case reported in Ambler, page 
724, and a few others following its lead, and which have been 
repeatedly overruled, the vendor’s lien attached in favor of Roberts, 
and that lien in equity is said by Chancellor Wallworth to be ad- 
mitted to exist everywhere in England and the United States, where 
there is a Court of Chancery to give effect to such a lien. 1 Paige 
Ch. R., 24. 

On the day of the date of said note it was, as the bill alleges, en- 
dorsed, for value received by Roberts, the payee, to John Bellamy, 
the original complainant in this suit, who the bill alleges, guarantied 
and held himself responsible for payment thereof to Bellamy, the en- 
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dorsee or assignee ; whereby the said Bellamy claims in his said 
bill to have a lien, charge, and equitable mortgage upon said lands, 
prior and superior to the title of Woods, derived through his convey- 
ance from Roberts. Whether the vendor’s lien under any circum. 
stances is transferred to the assignee of the vendor, is a question 
which, though much discussed up to a comparatively late period, ap- 
pears not to have been settled in England. See 1 Paige Ch. R., 
26-7. It may be here observed, however, that by the endorsement 
of the note to Bellamy, and the guarantee alleged in the bill to have 
been taken by him of Roberts’ individual responsibility, to say the 
least, a disposition on his, Bellamy’s part, to rely on the vendor’s 
lien, if in contemplation of equity assigned to him, does not appear 
very manifest, but it seems to have been his intention to have the 
personal responsibility both of vendor and vendee, as well as the 
tacit, equitable lien on the lands, with which to secure himself in the 
payment of the note—whether he can do this, remains to be seen. 

The bill sets up, that afterwards, Roberts, with others, fled and 
’ absconded from Florida, with all his negroes and other enumerated 
property ; that he was pursued by Bellamy, who overtook him in 
the State of Alabama, and instituted legal proceedings against him, 
on the note assigned to him by Roberts, as well as other notes ; that 
proceedings were thereon had, by which he brought Roberts to a 
compromise on the 22d October, 1842, by which compromise Rob- 
erts agreed to confess judgment in the State of Alabama, on all the 
demands which Bellamy had against him, and that judgments were 
actually rendered in favor of said Bellamy in said State against said 
Roberts in three several suits—one of which was on his endorsement 
of the note, in this opinion referred to, and was for the sum of $4,- 
722 19, with interest thereon at eight per cent. per annum from the 
22d October, 1842, till paid, and costs. And that on the same day, 
w final agreement or compromise was made between the parties 
Bellamy and Roberts, by which Roberts conveyed to him seventeen 
negroes, &c., for and in consideration of ten thousand dollars, ad- 
mitted to have been received by said Roberts from said Bellamy, 
which conveyance was signed by the said Roberts, and on the 
same day Bellamy executed to said Roberts an indenture which re- 
cognizes that the conveyance of the slaves, &c., as above, was made 
in consideration of the judgments so by consent to be given to said 
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Bellamy—one of which is on Roberts’ endorsement on the note of 
Williams to him—and all of which judgments, together, besides costs. 
amount to the sum of about $9,717 54. That indenture binds said 
John Bellamy to extend time for payment to said Roberts, for all said 
debts for five years from its date, and making further provision for 
the transportation of the slaves and other property back to Florida. 
and for the disposition of it by hire, sale, &c., it says, in order to 
enable said Ransom to pay said debts, said Bellamy agrees that he 
will lease him lands, &c., and further agrees that on said Roberts 
giving a full, perfect and complete title to the 600 acres land in Jef- 
ferson County, sold by him to Williams, to release said Roberts from 
his liability as endorser of said Williams’ note, and upon the debt 
and interest of said judgment entered thereon, “incumbranees first 
to be removed, and the conveyance to be either to Bellamy or to 
Williams, or otherwise as Bellamy may direct,”’ so that said Will- 
iams may be compelled to pay said note ; and said Roberts to make 
said conveyance, and discharge all incumbrance on said land within 
ninety days from the date of the indenture. The indenture further 
provides, that at the expiration of five years from its date, if any por- 
tion of said debt, interest, and costs remains unpaid, negroes shall 
be sold to pay it ; if any remain unsold, they are to be reconveyed 
to Roberts, but if all are sold and there remains a portion of said 
debts, interests, and costs unpaid, the said Ransom J. Roberts shail 
be still liable for the deficiency. 

We think the plain, unequivocal effect and result of these procee- 
dings is, that by taking judgments on these claims in the State of 
Alabama, and the conveyance of the slaves, &c., thereon, in the na- 
ture of a mortgage, (the indenture of Bellamy to Roberts giving to 
the transaction that effect,) Bellamy thereby plainly indicated his in- 
tention to rely on that mortgage as a security for the whole of his 
debts, &c., and in the event that was insufficient, then to rely on the 
personal responsibility of Roberts for the residue. That this was 
intended, seems inevitable—or else why extend the time of payment 
on the Williams note, which would be due on the 1st of January, 
1845, as in favor of Roberts’ endorsement thereon, for the term of 
almost three years longer ? or why consolidate the judgment obtained 
on Roberts’ endorsement of that note with the judgments obtained 
on other notes, and take a joint security by mortgage for the whole ? 
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In order to enable Roberts to pay these debts, it was stipulated, if 
Roberts would discharge the incumbrances on the lands sold to Wil- 
liams, and make a good title thereof to Bellamy or Williams, or 
otherwise as Bellamy might direct, within ninety days from the date, 
that Bellamy would release him from his endorsement on the Will- 
iams note, and from the debt and interest of the judgment entered 
thereon. It appears by the proofs in this case, that on the 17th of 
January, 1843, less than ninety days after the 22d October, 1842, 
Roberts filed in the Union Bank, in substitution for the mortgage 
which the Bank held on the lands in controversy in this suit, a secu- 
rity which was deemed satisfactory to the Bank, and it thereafter ex- 
ecuted a release to him of his mortgage, which was filed for record 
in the Clerk’s office for Jefferson County on the 17th February, 1843, 
and that thereafter he tendered a deed of said land to said Bellamy 
on the Ist day of June, 1843, who declined taking it, and refused to 
accept it, saying he would not give the consideration therein of 
$4000, but was willing to give what it was worth. No objection 
was here raised that the incumbrances were not removed, or any 
defect suggested as to the tenor or execution of the deed, nor yet was 
any thing said as to the time being too late, but only the price was 
too much. 

Bellamy, in his bill, alleges, that time was of the essence of his 
contract with Roberts, in regard to this conveyance, because about 
the Ist of January, 1843, Williams was expected at Tallahassee to 
attend the Legislative Council, and he could then see him and com- 
pel him to take the land, or sue him in Middle Florida if he refused, 
or compromise with him. It is not alleged, that Williams did come 
at the expected time, or that Bellamy was injured by the delay ; no 
damage is stated in the bill, but only it is urged that time was of the 
essence of the contract. In Story Eq. Jur., Sec. 776, it is laid down 
as true, that Courts of Equity have regard to time so far as it respects 
the good faith and diligence of the parties. But if circumstances of 
a reasonable nature have disabled the party from a strict compliance, 
or he comes recenti facto, to ask for a specific performance, the suit 
is treated with indulgence and generally with favor by the Court. 

We cannot see in this, bad faith on the part of Roberts ; he did, as 
soon as he reasonably could, all that was necessary, to invest Bellamy 
with an unincumbered, legal, valid title to these 600 acres of Jand in 
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controversy, which title Bellamy refused to accept, and he, Roberts, 
might, thereupon, with propriety, perhaps, have gone into a Court of 
Equity, and tendering the conveyance, might have compelled Bel- 
lamy to release to him the whole amount of the judgment and inter- 
est obtained by Bellamy in the State of Alabama, on and by reason 
of his, Roberts’ endorsement on the Williams note. Or he might, 
as he appears to have done, have abandoned that contract and obli- 
gation of Bellamy to him, in which last event no objection is _per- 
ceived, so far as Bellamy’s interest is concerned, to his selling to 
any purchaser he might meet. 

To return to the consideration of the security by mortgage taken 
by Bellamy from Roberts in the State of Alabama on the 22d of Oc- 
tober, 1842. It seems proper to remark, that the lands are not 
mortgaged or named or recognized as under lien to Bellamy, nor 
does the transaction which there took place, in the direct conveyance 
by Roberts to Bellamy, or in his indenture explanatory of the trans- 
action given to Ransom J. Roberts, state or shew, that the convey- 
ance or mortgage was given by Roberts or received by Bellamy, as 
an additional or further security for the whole or any part of said 
judgment debts, but on their face appear to be the entire security ta- 
ken to secure payment of the whole debt. Whether by the endorse- 
ment of vendor, and his guarantee of payment of Williams’ note, he 
gave or transferred to Bellamy the vendor’s tacit or equitable lien, 
comes now to be more particularly considered. 

In the case of Francis vs. Hazleriggs, Executor, it was held, 
where the vendor gave a conveyance and took a bond for the pur- 
chase money, in which a third person joined as security, there was 
no lien upon the land. Hardin’s R., 48. And in the case of Brad- 
ford, administrator, et al. vs. Marvin and Martin, 2 Flor. R., 463, 
this Court expressly recognize the same doctrine. Authorities to 
the same effect might be multiplied. Now what, let it be asked, 
supposing Bellamy invested with the vendor’s lien, by virtue of the 
endorsement of Roberts, is Roberts’ guarantee to him, but an agree- 
ment of Roberts to become security for the payment of the amount 
of the note by Williams to Bellamy? Bellamy being supposed then 
in the position to claim the vendor’s lien, as against Williams, takes 
the additional security of Roberts’ responsibility—but this in equity, 
as we have seen, defeats the tacit lien. Inthe case of White vs. 
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Williams, 1 Paige Chancery Reports, 506, Chancellor Wallworth 
says, “The claim of a complainant for a specific lien on the 
premises, upon the ground that his judgment was obtained on a 
note given for a part of the purchase money, cannot be sustained. 
At the time he bought the note of Kingsbury, the latter had un- 
questionably such a lien, but it is not pretended that there was any 
agreement that such lien should be transferred to the complainant.’ 
And again: “ But I am not aware of any case, where the assignee 
of the note, or other security, has been permitted to sustain such a 
claim, on an implied agreement to assign the lien.” Again: “ I am 
satisfied that the sale and prosecution of the note to judgment, in the 
name of the endorsee, must be considered as a waiver of the origi- 
nal implied lien for the purchase money on the Jand.” This au- 
thority of high respectability appears much in point, and we might, 
with great safety, rely on it as precedent conclusive of this case. 
But we feel inclined to inquire, supposing we are mistaken, and that 
the vendor’s lien may be transferred tacitly to his assignee, whether 
in this case there has not been a waiver, or abandonment of it. The 
rule, as laid down in Fish vs. Howland, 1 Paige Ch. R., 30, is “ to 
to sustain the equitable or implied lien, whenever the vendor has 
taken the mere personal security of the purchaser only, and to con- 
sider any bond, note or covenant given by the vendee alone, as in- 
tended only to countervail the receipt of the purchase money con- 
tained in the deed, or to show the time and manner in which the 
payment is to be made, unless there is an express agreement 
between the parties to waive the equitable lien. And on the 
other hand, to consider the lien as waived, whenever any secu- 
rity is taken on the land or otherwise, for the whole or any part 
of the purchase money ; unless there is an express agreement that 
the equitable lien on the land shall be retained, the lien is lost.” 
The Chancellor says: “This constitutes a safe rule, easily under- 
stood, and which I consider established by a weight of authority in 
this country which is not easily shaken.” This Court, in the case 
before referred to, 2 Florida R., 471, say, quoting from 4th Kent’s 
Commentaries, 152-3—‘ Taking a note, bill or bond, with distinct 
security, or taking the distinct security by itself, either in the shape 
of real or personal property from the vendee, or taking the responsi- 
bility of a third person, is evidence that the seller did not repose on 
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the lien, but upon independent security ; and it discharges the lien, 
and taking deposit of stock discharges the lien.” 

If, therefore, we were to consider that, by the assignment of Wil- 
liams’ note to Bellamy, he became tacitly invested with the implied 
lien, which Roberts, the original vendor, had upon the lands sold by 
him to Williams, the vendee, yet it would be no stronger in his 
hands,.than in the hands of Roberts; and we have seen that the 
taking a distinct, separate security discharges the lien. And there 
was no express agreement originally to transfer the lien to Bellamy, 
nor yet any agreement when Bellamy took the separate security, 
that he should either have or retain any equitable lien on the lands. 

Nor will the complainant’s case be better, by considering that 
Roberts held the legal title, to secure the payment of the purchase 
money ; for if so, then Bellamy, as assignee, to have that lien, 
ought to have had the title conveyed to himself; for equity will not 
force it out of the’ vendor, (the purchase money being due,) for less 
than the sum it secured. But we have seen when that was offered 
him, he refused it; and he shows, both by his bill and his statement 
at the time the deed was tendered him, that he did not consider the 
lands a sufficient security for the amount of Williams’ note ; for he 
says in the bill $2,000 are as much as they are worth, and at the 
tender he says that they were not worth $4,000; and yet at that 
time the note, with its interest, was worth near $5,000. He, Bel- 
lamy, has shown by his bill, that he took a distinct, separate, sub. 
stantive security from Roberts for the amount of the judgment which 
he had obtained against him in Alabama, on his, Roberts’, endorse- 
ment of said note, for its full amount, with the interest then due ; and 
unless there had been (which is not alleged) a distinct agreement he 
should keep that note as collateral security, the property of it was 
no longer in him, and Roberts, the endorser, was entitled to the pos- 
session, and it ought to have been restored to him. There is also 
reason to suppose that Bellamy himself either never thought of, or 
did not rely on the vendor’s lien, until a short period before he filed 
his bill in this case ; for Roberts’ agreement to convey to Williams 
was never recorded until the 19th day of June, 1844, and then by 
the request of Bellamy’s counsel, and without proof of its execution. 

The opinion of the Court is, that the demurrer of the defendant, 
William J. Woods, to the bill of complaint filed in this cause, is welh 
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taken ; that the bill on its face sets up no right, title, or interest in 
equity, or an equitable lien to the land in controversy, in favor of the 
complainant and appellee, and that the judgment and decree rendered 
therein, as against the defendant, William J. Woods, is erroneous : 

It is, therefore, considered, ordered, adjudged and decreed, that 
the decree of the Circuit Court, rendered on the 8th of November, 
1849, and entered of record on the 23d day of November, in the 
year last aforesaid, be, and the same is hereby, reversed, annulled 
and set aside, in all things therein contained ; and it is further or- 
dered and decreed, that the said bill, so far as the same relates to the 
defendant, William J. Woods, be dismissed, and that he go thereof 
without delay, and that he recover his costs, &c. 

Per curiam. 








Oscar Fittyav anp Apna, nis Wire, ApreLiants, vs. Henry 
~ Laverty, APPELLEE. 


When a bill is filed by a creditor of a partnership against the representatives of 
a deceased partner, the surviving partner being interested in taking an ac- 
count, should be made a party. 


In equity, partnership debts are joint and several, and the creditors of a part- 
nership may proceed at law against a surviving partner; and in equity, 
against the estate of the deceased partner, whether the survivor is insolvent, 
or not; and they may, at their option, do the one or the other. 


The statute which bars all debts and demands of whatsoever nature against the 
estate of any testator or intestate, unless the same shall be exhibited within 
two years to the executor or administrator, provided the executor or admin- 
istrator gives the notice required by said statute, prescribes a rule which must 
be rigidly observed. It is, in effect,a statute of limitations passed for the secu- 
rity of the personal representative—for the benefit of the heirs and distribu- 
tees, and intended to effect a speedy and final settlement of estates. This 
statute requiring the exhibition by a creditor of his debt or demand within 
two years from the time of the granting of letters testamentary or of admin- 
istration, is as obligatory in a Court of Chancery as at law. 

There should be actual presentation of the claim within the time prescribed, or 
something done equivalent to it; but the presentation need not be in any 
particular form. The object is to give notice of the existence of the de- 
mand. The bringing of a suit would be sufficient. 


Debts not due, as well as those due, are required to be presented. 
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Appeal from decree of the Circuit Court of the County of Gads- 
den, pronounced by the Hon. Tuomas Batrzett, Judge of the Mid- 
dle Circuit, at the Fall Term, 1849. 

Henry Laverty, who was complainant in the Court below, on the 
3d day of June, 1844, filed his bill against Banks Meacham, admin- 
istrator, and Oscar Fillyau and Adna, his wife, heirs and distributees 
of William D. Harrison, deceased, to recover of his estate the 
amount of a partnership debt of the said Harrison and one Wilder, 
who were in the life-time of Harrison, partners in trade. This part- 
nership debt was evidenced by the following note, viz : 

‘“‘ New York, March 23, 1836. 

“ $1,975 22-100. Twelve months after date, we promise to pay 
to the order of Laverty, Cutter & Co., nineteen hundred and seventy- 
five twenty-two one-hundredths dollars. Value received. 

(Signed,) HARRISON & WILDER.” 

This note was endorsed by Laverty, Cutter & Co., the payees, to 
the appellee. 

Wilder, the surviving partner of the firm of Harrison & Wilder, 
was sued at law on the note, and judgment was recovered against him 
onthe 8th day of December, 1840, for the sum of $2,487 89-100, 
in the Superior Court of Franklin County. 

The bill represents that writs of execution were sued out by com- 
plainant against William H. Wilder, to obtain satisfaction for said 
judgment, but that neither complainant nor the ministerial officers of 
said Court had been able to find any effects of the said Wilder, or of 
the said firm of Harrison & Wilder, in the hands of the said Wil- 
der, or any other person, with which to satisfy said judgment in 
whole or in part, and that said writs had been returned “ No property 
found.”’. 

On the 14th of September, 1844, the defendant, Meacham, filed 
his plea of a discharge from his said administration, which was, on 
the 19th July, 1847, after argument, overruled, and the case ordered 
to stand over for his answer, which was subsequently filed. 

Fillyau and wife filed their answer on the 13th of September, 1844. 

The cause was argued in July, and the decree was pronounced at 
the last Fall Term of Gadsden Circuit Court, ordering the payment 
by the defendants, Fillyau and wife, of the appellees’ demand, and 
dismissing the bill as to defendant, Meacham. 

10 
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The answer of Meacham insists thatWm. H. Wilder, named in com- 
plainant’s bill as survivor of the firm of Harrison & Wilder, should 
have been made a defendant ; and the answers of all the defendants 
admit the existence of said firm at the time of the date of the note, 
March the 23d, 1836, and that Harrison died in May of the same 
year. But they set up as a defence tothe claim of complainants against 
the estate of Harrison, that letters of administration were granted to 
defendant, Meacham, on the 16th day of July, 1836, and that he did, 
in accordance with the requisitions of the statute in such case made 
and provided, entitled an “ Act concerning wills, letters testamen- 
tary, letters of administration, and the duties of executors, adminis- 
trators, &c.,’’ by advertisement, dated July 23d, 1836, published in a 
newspaper, give notice to all persons having any claims against the 
estate of William D. Harrison, deceased, to present the same within 
the time prescribed by law, or that the recovery of the same would 
be forever barred ; that this notice was duly published for the time 
required by law, and that no claim or demand was ever presented 
to the administrator by complainant, or by the said Laverty, Cutter 
& Co., or by any other person for them, or either of them, against 
the estate of the said Harrison, at any time within two years (the 
time required by law) from the taking out of said letters of adminis- 
tration. Several other matters of defence were also set up and re- 
lied upon by defendants in the Court below ; but those already 
stated are believed to be the points presented for the consideration 
and judgment of this Court. 


Thompson, for appellant > 


As to the first point, William H. Wilder, the surviving partner, is 
a necessary party, who should have been joined as interested im 
taking the account, although no decree could be had against him. 
It is believed there is no conflict of authority on this point. It is in 
conformity with the general rule of equity pleading, that all persons 
who are or may be interested should be joined. Story on Partnership, 
515. Story Eq. Pl., 157. Wilkinson vs. Henderson, 1 Mylne & 
K., 582, 588. Holland vs. Prior, 1 ibid, 237, 240. Devaynes vs. 
Noble, 1 Meri., 539, 572. Pierson vs. Robertson, 3 Swanst., 139. 
Nelson vs. Hill, 5 How. S. C. R., 127. 

But the other and most important point we present, is, the statute 
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of non-claim for two years provided by the 39th section of the act of 
November 20, 1828. 

The provision is, “ that all debts and demands of whatsoever na- 
ture against the estate of any testator or intestate which shall not be 
exhibited within the said two years shall forever afterwards be bar- 
red.”” The only saving is as to femes covert, infants, persons of 
unsound mind, or without the United States, in the military or naval 
service thereof during war. Thomp. Dig., 206. 

The condition on which the bar is made to depend is, that the 
Executor or Administrator give notice in some Gazette for four weeks, 
that the bar will be enforced unless the claim or demand be exhib- 
ited within the period of two years limited. Idem. 

The notice in this case was published in strict conformity with the 
statute. 

Administration was granted to the defendant, Meacham, on the 
16th July, 1836, and the first publication of the notice to creditors 
was on the 23d July, 1836. . 

The first notice of the present claim is alleged by the complainant 





® in his bill to have been made after the return of nulla bona on the 








feeri facias issued against Wilder upon the judgment in Franklin 
County, which appears from the record filed to have been in Decem- 
ber, 1841; then he charges, that “he made known to defendant, 
Meacham, the existence of the claim and demanded payment.”’ 

If this had beendone immediately upon the return of the fier? facias, 
it would have been more than five years after the grant of adminis- 
tration, and therefore, too late ; but we contend that there was no 
legal notice of the claim until the 3d June, 1844, when the present 
bill was filed. 

The statute requires the “ exhibition’’ of the debt or demand, and 
it is conceived means something more than saying to an administra- 
tor: “I have a claim against the estate you represent, and demand 
payment.” 

To exhibit, in ordinary parlance, means to produce, show, offer to 
view; and I am not aware of any technical signification different 
from this. It would, therefore, seem, that something more than the 
mere assertion of a claim or demand is requisite; the evidence of 
the debt or demand, or some specific statement of the character, ori- 
gin, and extent of the claimant’s demand, should have been presen- 
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ted to the administrator. This, we say, there is no evidence of save i 
the filing of this bill nearly eight years after the grant of administration. 

The letter of Meacham produced in evidence by the complainant, 
in answer to the alleged demand, shews, that the demand so called, 
contained no notice of the character of the claim made upon him. 

It being conceded that the notice to creditors was duly given, and 
the complainant not alleging a presentment or exhibition of the de- 
mand within the time limited, and not bringing himself within the 
protection of the saving clause, the question is, can this claim or de- 
mand be now enforced in this suit ? 

Our statute acts upon “ all debts and demands,”’ against the estate 
of the deceased ; more comprehensive terms, it is conceived, could 
not well be employed to express the intention of the Legislature. 

* Debt’’ is a word of known signification, and is used in law to 
express a sum of money due upon any contract, express or implied— 
“ Demand”’ is a term still more comprehensive, and embraces a right 
of action beyond those which can be properly called debts. Jn re 
Denny vs. Manhattan Co., 2 Hill N. Y., 228. 

As a release of suits is more large than of quarrels or actions ; so, 
a release of demands is more large and beneficial than either of them. 
2 Jacob Law Dict., 238. 

But the class of debts and demands intended to be covered by the 
statute is still further described by the addition of the phrase “ of 
whatsoever nature’’—words of still more comprehensive import ; as 
if the Legislature intended, as no doubt they did, to exclude the idea 
that there did, or should exist, any debts or demands which should 
form exceptions to the general rule laid down. 

This section of the act of 1828, has never been directly before this 
Court for adjudication, but in the case of Gilchrist, Judge, &c., vs. 
Fillyau, it was incidentally considered in the determination of the 
question of the right of a bond creditor to sue the heir at law, and 
with which it seemed to be entirely connected, and to that case we 
refer for a portion of our argument. 2 Florida Rep., 98. 

The statute is considered by this Court to be one of repose, and to 
be as equally available to the heir or distributee, as to the executor 
or administrator. And in this view, the decision is in accordance 
with the decisions of all the State Courts in which similar statutes 
have been adopted, and to which reference will hereafter be made. 
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This view, in our opinion, is fortified by reference to the 38th sec- 
tion of the act of November 20th, 1828, which immediately precedes, 
and seems to be intimately connected with, the one under discussion. 

The 38th section allows the executor or administrator the period 
of six months within which to arrange the trust fund committed to 
his charge, and to ascertain the claims upon it, without let or hin- 
drance from legatee or distributee. After that time he may be com- 
pelled to pay legacies and make distribution of the estate, provided 
the legatees or distributees shall give bond and security to refund a 
due proportion of any debt or demand which may afterwards appear 
against the estate, and all costs which may be awarded on the same : 
Provided, that such debt or demand appear within two years from the 
grant of letters. 

Now, suppose the estate distributed immediately after the lapse of 
six months, and the distributees had given bonds to refund according 
to the requisition of the statute, and no debt or demand should be 
exhibited until after the two years had elapsed—could any recovery 
be had upon the bond according to the provision of the 38th section, 
unless the creditor should bring himself within some one of the clau- 
ses of the saving ? 

Clearly not, for the undertaking of the distributee was to pay a 
due proportion only of such debts or demands as might be exhibited 
within the two years, and none were so exhibited. So, it would 
seem, if the legatee or distributee is unwilling or unable to give the 
bond and security provided for, he may leave his legacy or distribu- 
tive share in the hands of the executor till the period of limitation 
elapses, and then demand and receive it—for all claims not then ex- 
hibited, are barred by the statute. 

From this, it would appear, that the protection of those entitled to 
the estate as legatees or distributees is one of the principal objects 
ot the statute ; and it also serves to make the creditor vigilant, and 
by early exhibition and prosecution of his claim insure a faithful and 
diligent action ofthe representative. Vigilantibus non dormientibus, 
leges subveniunt. 

It was argued for the complainant in the Circuit Court, that the 
statute did not include a debt or demand of the character of that sued 
upon here, because, as it was alleged, the claim was a mere equit- 
able one, and did not arise, or accrue, until after the surviving part- 
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ner had been pursued at law, and until after the expiration of the 
limitation of two years. 

To this we reply: 1. We contend, that the right of suit or ac- 
tion, as well as claim, accrued on the maturity of the note against 
the estate of William D. Harrison, deceased. 

We hold it to be the law, settled by weight of authority, that a 
partnership debt is, in equity, joint and several ; and that on the 
death of one partner, his executors or administrators may be sued 
without resorting to the survivor, and without the allegation of his 
insolvency. Collyer on Part., (new ed.,) 526, Book 3, Ch. 3, Sec. 
4, § 576. Story on Part., 513, 514, 515. Bissett on Part., 150, 
151. 3 Kent. Comm., (4th ed.,) 65. Braithwaite vs. Britain, 1 
Keen R., 206. Thorp vs. Jackson, 2 You. and Coll., 553. Nel- 
son vs. Hill, 5 Hon. 8. C. Rep., 127. 

We admit there are some American cases which seem to support 
the views of the counsel opposed to us, and which influenced the 


Judge below in his decision ; but it will be seen that a majority of 


these cases were decided upon what was then understood to be the 
doctrine of the English Courts of Equity. And when we advert to 
the fact that the establishment of the right of a creditor to resort to 
the estate of a deceased partner is one of, comparatively, modern 
date, we may expect contrariety of opinion during the progress of 
formation, and until finally settled. 

An examination of the English cases will show some diversity of 
opinion both as to the principle and the reason upon which it was 
placed. 

The first case is that of Lane vs. Williams, decided in Trin. T., 
1693, and we presume from the date, by Ld. Keeper Somers. In 
this case the Court declared the joint debt to be a charge, in equity, 
against both partners and their separate estates; nothing is said 
about the necessity of the surviving partner being insolvent, although 
it appears that he was so. 2 Vern. R., 292. 

The same case is reported as having been decided by the Ld. 
Commrs. Rawlinson and Hutchins, in Mich. T., 1692; and from Mr. 
Raithby’s note it appears that the executor of the deceased partner 
had taken a bond of indemnity from the survivor against all demands 
arising from the partnership, and which seems from the decree te 
have influenced the decision of the Court. 2 Vernon R., 277. 
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The next case is that of Heath vs. Percival, decided in 1720 by 
Ld. Ch. Macclesfield, where, although the surviving partner was in- 
solvent, that circumstance did not seem to enter into the reason of 
the Court for the judgment that the debt should be paid out of the es- 
tate of the deceased partner. 1 Peere., Willm., 682. 

In Bishop vs. Church, decided by Ld. Hardwick in 1751, the sur- 
vivor had never been sued at all, although the creditor had been de- 
sired to sue him and get in his money. The Court held he was not 
bound to do so, although in this case the learned Chancellor held 
that the right to resort to the estate of the deceased was an equity 
which may be rebutted by circumstances, such as laches or collusion. 
2 Vesey Sr., 100, 371. 

In Hoare vs. Contencin, which was decided by Ld. Thurlow in 
1779 ; he doubted the equitable right to proceed against the property 
of a deceased partner. 1 Bro. Ch. Ca., 27. 

In Ex parte Kendall, decided in 1811, Lord Eldon expresses his 
surprize that where parties think proper to enter into a joint, instead 
of a joint and several contract, that Courts of Equity have not left 
that to its fate as a joint contract, and says it is an equity, subject, 
however, to many considerations. 17 Vesey, Jr., 518. 

But in the case of Devaynes vs. Noble, the Master of the Rolls, 
(Sir Wm. Grant,) reviews all the preceding cases, and deduces the 
doctrine from them, that in equity, all joint contracts are joint and 
several. And he scouts the idea that the previous pursuit by all pos- 
sible diligence to obtain payment from the survivors, was the condi- 
tion upon which a resort to the estate of the deceased partner was 
allowed—and this for obvious reasons stated by him. Decided in 
1816. 1 Merivale R., 562, 569. 

This case was affirmed on appeal by Lord Brougham in 1831, who 
takes a distinction between mercantile and other joint contracts. 13 
Eng. Chan. R., 114, 115. 

The case of Devaynes and Noble was afterwards in 1833 fully 
recognized and acted upon in Wilkinson vs. Henderson, by Sir John 
Leach, M. R. In this case the defence was, that there had been no 
effort to recover the sum due from the surviving partner—the Court 
held, he was not compelled to pursue him in the first instance, but 
might at once resort to the estate of the deceased. 7 Eng. Ch’y R.. 
176, 177. 























80 SUPREME COURT 


Fillyau and wife vs. Laverty —Argument of Counsel. 





This case was followed by that of Thorp vs. Jackson, decided by 
the very able bench of the Court of Exchequer, sitting in equity, M. 
Baron Alderson pronouncing the judgment of the Court, fully sustain- 
ing the previous cases of Devaynes vs. Noble, and Wilkinson vs. Hen- 
derson. 2 Young & Collyer R., 553. 

The late Justice Story, in the case of Van Reimsdyk vs. Kane, 1 
Gallison R., 371, which was decided in 1812, held that such a suit 
must expressly charge the insolvency of the survivor, but we find his 
more recent opinion in his Comm. on the Law of Partnership. He 
says very decidedly, that the doctrine that the joint creditor had no 
claim in equity, except when the survivor is insolvent, has been over- 
turned ; and it is now held that partnership debts are joint and seve- 
ral in equity, and that creditors may at once proceed against the rep- 
resentatives of the deceased partner, whether the survivors are, or 
are not, solvent. Story Comm. on Part, 514. 

This doctrine has been fully recognized and acted upon in the Su- 
preme Court of the United States, in the case of Nelson et al. vs. 
Hill. 5 How. 8. C. Reps., 127. 

Some of the cases decided in New York determine that a creditor 
may come into equity upon the insolvency of the survivor, but do not 
hold that the insolvency is essential. Jenkins vs. Degroot, 1 Caines’ 
Cases in Error, 122. Hammersly vs. Lambert, 2 John. Ch. R. 508. 

In the late case of Laurence vs. The Leake Orphan House, deci- 
ded by the Court of Errors of that State, it is held that the insol- 
vency is essential, but it will be seen, upon examination, that it was a 
case of fraud of peculiar character, and it was necessary so to deter- 
mine, to avoid the general act of limitations. ‘The Court held it an 
equitable right, and which would only be barred by the statute of 
limitations, as to equitable rights of ten years. The decision pro- 
fesses to be based upon the earlier English cases, but if we are not 
mistaken as to the effect of those decisions, the learned Court in 
New York certainly was. 2 Denio R., 577. 

It may be as well to remark here, that there is no statute in New 
York similar to our statute of non-claim. 

In the discussion of the case at bar before the Court below, this 
statute (39th section act of November 20, 1828,) so shocked the 
sense of propriety of the learned judge, that he declared his very 
great indisposition to give any effect to it, if it could be avoided. 
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His Honor compared it. with the statute of Missouri, from which 
he was of the opinion it had been copied, with some alterations ; and 
which alterations, by shortening the period for exhibition of claims, 
had disturbed the harmony of the general system of limitations, and 
had deviated from the correct policy of the law in this particular, and 
ought not to have been passed. 

Entertaining these views, it is not surprising that the learned judge 
below adopted the decision of the Supreme Court of Connecticut, in 
the case of Pendleton vs. Phelps, a note of which in the Digest fell 
under the observation of the judge in the course of his examination, 
as decisive of the present controversy. This case from the note cited, 
seems to have been decided upon what was understood to be the 
English decisions on the subject of the liability of a deceased part- 
ner’s estate, as affected by the Connecticut statute of non-claim. 
4 Day’s R., 481. 

It is most respeetfully urged, that it cannot and ought not to be con- 
sidered as authoritative precedent in our Courts, and under our stat- 
utes. 

2dly. We insist—That if the right of action did not accrue until 
after the lapse of the two years limited, yet the liability or cause of 
action did exist before the intestate’s death. It was debitum in pre- 
senti, solvendum in futuro. 

Our statute is broad enough to cover it, regarding it as a debt or 
demand, due presently, or in future—absolute, or contingent and con- 
ditional. It includes all debts and demands of whatsoever nature. 

Under the Alabama statute of non-claim, it was held by the Su- 
preme Court of that State, that there was no difference between an 
absolute and conditional liability, as to the necessity of a presentment 
to the executor, to prevent the operation of the statute of non-claim. 
King vs. Moseley, 5 Ala. Reps, 610. And to the same point is the 
decision of the Supreme Court of Connecticut, under the statute of 
non-claim of that State. Paine vs. Smith, 2 Root, 142. 

3dly. We insist—That if the counsel for the appellee are correct 
in their position, that the cause of action did not accrue, as against 
the estate of William D. Harrison, until after pursuit of the survivor 
at law to insolvency, it then results, as a principle of equity, that the 
creditor should pursue the survivor with all possible diligence, and if 
there be any laches in this respect, the creditor should bear the bur- 
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den of the loss consequent upon it. The creditor should commence 
his suit immediately upon the accruing of the right of action, and 
should, with good faith and diligence, pursue it against the survivor. 

We refer here to the record exhibited by complainant with his 
bill, and show the negligence of complainant in pursuing his remedy 
at Jaw against the survivor. 

But we do not in any wise admit by this position, that we have 
any want of faith in our other points. 

Similar statutes having been passed by several of the States of the 
Union, it is proposed to refer to them, and the adjudication of the 
Courts respectively, not as authoritative precedents, but in the hope 
that the view taken by the Courts of those States in the exposition 
and effect given to these laws, may afford some light to this Court in 
the interpretation and application of our own statute. Massachusetts, 
New Hampshire, Connecticut, North Carolina, Missouri and Ala- 
bama, have all provided statutes of non claim, as they are termed ; 
and the judiciaries of those States have ever held them to be statutes 
of repose, designed to enforce a speedy settlement of the estates of 
deceased persons, and to quiet the possession of the residuum by the 
heirs and distributees. Angell on Lim., (2d Ed.,) 167. 

The statute of Massachusetts provides that no executor or adminis- 
trator shall be held to answer any suit, unless commenced within 
four years after undertaking the trust. Under this statute, it has 
been held that the administrator cannot waive the bar by a new 
promise, and so bind the estate. Brown vs. Anderson, 13 Mass. R., 
201. ‘Thayer vs. Hollis, 3 Met. R., 369. Emerson vs. Thompson, 
16 Mass., 429. 

So, a license to sell real estate to pay a debt, barred by this stat- 
ute, will not be granted to the administrator. Scott vs. Hancock, 13 
Mass. R., 162. Ex parte Allen, 15 Mass. R.,57. Heath vs. Wills, 
5 Pick. R., 140. 

So, infancy of claimant or creditor will not save the bar. Hall 
vs. Bumstead, 20 Pick. R., 2. 

So, it may be pleaded in equity as well as at law. In a suit in 
equity brought by a surviving partner to be relieved from a promis- 
sory note given to the executor of a deceased partner for the suppo- 
sed value of the share of the deceased in the joint estate, and which 
was afterwards discovered to be erroneous from mistakes, and from 
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the acts of the deceased in his life time in relation to the joint fund ; 
held, the bar was effectual. Burditt vs. Grew, 8 Pick. R., 108. 

In New Hampshire, it is provided, that in case any creditor shall 
neglect to exhibit his or her demand against any estate to the exec- 
utor or administrator within the term of two years next after proof of 
the will, or grant of administration, “such demand shall be extin- 
guished, and the creditor totally barred from recovery of the same.” 

Under this statute the Courts of New Hampshire have held the 
statute a bar which can be waived by the administrator only at his 
peril ; it does not bind the estate. The statute, says the Court, was 
intended for the benefit of all interested in the estate of deceased per- 
sons. Gookin vs. Sanborn, 3 N. H. Rep., 491. Hodgdon vs. 
White, 11 N. H. Rep., 208. 

Upon the subject of exhibition of demand, and when actual pre- 
sentation of the claim, or its evidence will be waived—see Mathes 
vs. Jackson, 7 N: H. Rep., 260. 

In Connecticut, the Court of Probate is authorized to fix a time 
for presentment of claims against the estate of a deceased person, 
not less than six, nor more than eighteen months. And if claim be 
presented and disallowed, suit must be brought within six months 
after notice of disallowance, or it will be barred. Rev. Stat. of 
Conn., 354. 

It has been held that this statute is a positive bar, not removable 
like other statutes of limitation by a new promise, or a recognition 
of a subsisting debt. The object of the Legislature was to compel 
early settlement of estates. Spalding vs. Butts, 6 Conn. R., 28. 

And it has been held also, that there is no difference between a 
conditional and absolute liability as to the necessity for presentment 
to the executor to prevent the operation of the statute of non-claim. 
Painter vs. Smith, 2 Root R., 142. 

Opposed to the case last cited is that of Pendleton vs. Phelps be- 
fore mentioned, which we think is not entitled to the importance 
claimed for it in the Court below. 

In Alabama, the provision of the statute is, that all claims shall 
be presented to the executor within eighteen months after the same 
shall have accrued, or within eighteen months after the grant of let- 
ters testamentary, or of administration, or they will be forever barred ; 
with a saving in favor of infants, femes coverts, persons insane, or 
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non compotes, and to debts contracted out of the ‘State, ‘and to heirs 
and legatees claiming as such. Clay’s Digest, 195, Sec. 17. 

We have collected the following notes of decisions of the Supreme 
Court of Alabama upon this statute : 

As to presentation.—A writ issued and afterwards abandoned, is 
not a presentation within the meaning of the statute. Bigger vs. 
Hutchins, 2 Stewart, 448. 

So, knowledge of the existence of the claim is not sufficient—noth- 
ing short of actual presentation will satisfy the statute. Jones vs. 
Lightfoot, 10 Ala. R., 24 

As to character of claim.—Held to include judgments rendered in 
life time of deceased. Ready vs. Thompson, 4 Stew. & Port, 52. 

The statute runs from “ the time the claim has accrued,” not from 
the time the cause of action has accrued. It has never been its 
construction that a claim which does not become one within eighteen 
months after the grant of letters shall not be presented within that 
time, Such a construction would go far to defeat the beneficial pur- 
poses for which it was intended. King & Barnes vs. Moseley, 5 
Ala. R., 610. Jones vs. Lightfoot, 10 Ala. R., 26. 

As to who may take advantage of it.—A creditor or any other per- 
son interested in the distribution, has an equal right with the execu- 
tor to insist on the plea. McBroom vs. The Governor, 6 Porter, 
32. Jones vs. Lightfoot, 10 Ala., 24. Thrash vs. Sumwalt, 5 
Ala., 20. 

The statute of North Carolina on this subject was enacted in 
1789—for its terms and an exposition of it, see the opinion of Gaston, 
Judge, in Goodman vs. Smith. 4 Dev. Law R., 454. 

The statute of Missouri, from which it is supposed by the learned 
judge in the Court below that our statute was copied, will be found 
in Geyer’s Digest, 51. 

If the surmise be correct that our statute had its origin from this 
act, upon a comparison of the two statutes, it will be evident that the 
Legislature of Florida was not satisfied with the provisions of the 
Missouri act, and were determined to advance the remedy which it 
proposed for the mischief of the common law, and therefore made 
important alterations. 

1. To the terms, debts and demands, the phrase is added, “of 
whatsoever nature,” so as to include every species of claim. 
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2. It abridges the limitation from five to two years. 

3. It excludes from the saving, all those without the limits of the 
United States, unless they be in the military or naval service du- 
ting war. 

Inder this statute, it has been held that a person having a claim 
against the estate of a decedent, and wishing to give notice to the 
administrator of such claim, must sfate in his notice its nature, and 
whether he claims in his own right, or that of his wife. This case 
was that of a distributee. Dorsey vs. Burns, 5 Missouri, 334. 

Where cause of action did not accrue until after the limitation ex- 
pired, held not within the statute. Miller vs. Woodward, 8 Missouri. 
176. 

We take it, there is a difference between the accrual of the right 
of action, and that of the cause of action. In the case at bar, the 
cause of action accrued in the life-time of Harrison. 

Again: The Missouri statute does not contain the important de- 
scription to the debt or demand, “of whatsoever nature,” which is 
in our statute. 

The limitation of three years is not for the personal convenience 
of the administrator, but for the benefit of those interested in the 
estate, hence it cannot be waived by the administrator. Wiggins vs. 
Lovering, 9 Missouri, 266. 


S. J. Douglas, for appellee : 


It is attempted to reverse the decree of the Court below, on two 
grounds : 

Ist. It is said that Wilder, the surviving partner of the firm of 
Harrison & Wilder, was a necessary party. 

2d. That, under the act of 20th November, 1828, the claim of 
Laverty should have been presented to the administrator of Harrison. 
within two years after administration granted. 

It is answered to the first objection, that all the cases cited on the 
other side to sustain the position assumed, were English cases, in 
which proceedings were had in the first instance against the estate of 
the deceased partner, and it was necessary to make the survivor a 
party, to bind him by the decree—to ascertain his liability, and that 
he might be present at the taking of the account, to defend and pro- 
tect the interest of the joint effects. He is supposed to have a know- 
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: : ledge of the transactions, end ‘the estate of the Quntt partner is 
" yntitled to the benefit of his answer. But no case it is believed can 
be found, where the survivor is deemed a necessary party, after his 
liability has been fixed by a judgment at law. No decree could be 
rendered against him, and he would not be allowed to contest the 
judgment. The case in 2 Denio, 585, is in point. Butts & Havers 
vs. Geming and others, 5 Paige’s Ch. Rep., 154. 

The most important question to be considered is, whether the heirs 
and distributees of Harrison’s estate are discharged from the pay- 
ment of the complainant’s demand, by reason of the provisions of the 
act of the 20th November, 1828, usually known as the act of non- 
claim. 

It will be remembered that the complainant is seeking to recover 
the amount of his debt from the distributees of Harrison, who are in 
equity trustees for this purpose, and are not entitled to the enjoy- 
ment of the estate of the ancestor, except the surplus of the assets, 
after the payment of all the debts. 2Story’s Equity Com., 498, sec- 
tion 1251. 

The note given by the firm of Harrison & Wilder to complainant, 
is dated the 23d March, 1836, and payable twelve months from date. 
The death of Harrison took place some time in the month of May, 
1836. In the month of November, 1838, the complainant, Laverty, 
instituted suit against Wilder, the surviving partner, and in December, 
1841, there was a return of his execution, endorsed “ No property 
found.” 

The complainant then filed his bill in Gadsden Superior Court, 
against the administrator of Harrison, and the distributees of his 
estate, to recover the amount of his demand. 

The first point to be considered and determined is, was the com- 
plainant right, in first resorting to the surviving partner and the joint 
assets, for the payment of his debt, or should he have proceeded in 
equity against the estate of Harrison, the deceased partner, before 
suing Wilder, the survivor, to insolvency ? Until recently this ques- 
tion, both in England and this country, would have met with but one 
response, and that is, that the surviving partner must be sued to in- 
solvency, before the estate of the deceased partner could be called 
upon to discharge partnership debts. On this point, see the opinion 
of the Court in Pendleton vs. Phelps, 4 Day, 477. Lawrence vs. 
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Trustees of the Sake aa Watts Orphan aan 2 “Denio’s s De. +9 
585. Sale vs. Dishmon’s Executors, 3 Leigh, 553. Jenkins vs. De- 
groot, 1 Caines’ Cases in Error, 122. Egbert vs. Woods, &c., 3 
Paige’s Chancery Reports, 517. Higginson, &c. vs. Air, 1 Desau., 
427. 2 Robinson’s Prac., 129, and, indeed, every case decided in this 
country. 

It seems, however, that, by recent adjudications in England, the 
Courts have permitted the creditor, at his option, and for his benefit, 
and the more speedy recovery of his debt, to unite the representative 
of the estate of the deceased partner in the same chancery suit with 
the surviving partner, and have proceeded to take an account of the 
partnership effects, and settle the rights of parties. In these pro- 
ceedings, the Courts still continued to keep the partnership funds sep- 
arate and distinct from those of the separate partners. Let it be 
also observed that, even in the English Courts, this right on behalf 
of creditors to resort to the estate of the deceased partner in the first 
instance, is only permissive, and not compulsory, and in every reported 
case it was for his benefit; and that the creditor may still, in the 
English Courts, if he so elects, pursue the surviving partner to in- 
solvency, and then proceed against the estate of the deceased part- 
ner in the hands of the heir, and that he may adopt this course, with- 
out incurring the hazard of the statute of limitations, while pursuing 
the joint effects of the survivor. Winter vs. Innes, 4 Myl. and 
Craig, 111. 

It will be seen from a careful examination of the decisions made 
by the Courts of the several States of the Union, that they have uni- 
formly held, without exception, that in order to justify a creditor’s 
filing a bill against the estate of a deceased partner, he must first 
follow the joint effects in the hands of the survivor, and only upon his 
insolvency do they allow the estate of the deceased partner to be re- 
sorted to. ‘The question is now before this Court for the first time, 
and it is with it to determine whether they will adopt the recent 
English decisions, or follow the uniform current of decisions made in 
the United States. It is a matter for its consideration whether the 
ultimate good will outweigh the hardship in this individual case. 
Should the rule as established by the English Courts, be held to be 
more consonant with reason and the principles of equity, still it will 
be seen that there it is only permissive to the creditor for his benefit, 
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and not compulsory to his injury, and that being permitted to elect 
between remedies, it has never been held to defeat his debt under 
the stringent statute of limitations. It is hoped that the very first 
application of the English rule in this country will not be to defeat 
the collection of a just debt by the creditor. 

The case cited on the other side, of Nelson et al., vs. Hill, et al., 
5 Howard S. C. Rep., 127, was a bill against the survivors of one 
of the firms, and the estate of the deceased partners, without first 
having resorted to the legal remedy against the survivor. In that 
case the Circuit Court sustained a demurrer to the bill, on the ground 
that the suit in the first instance should have been at law and against 
the survivor. ‘The Supreme Court of the United States reversed the 
decision, and decided that the creditor has his option. It will be 
seen that in this case, the only one decided in this country, the de- 
cision was to advance the rights of the creditor. ‘There were other 
circumstances and facts in this case that made it one peculiarly proper 
to resort to a Court of Equity in the first instance. If it be true, as 
it doubtless is, that a suit against the surviving partner will keep 
alive the claim against the estate of the deceased partner, so as to 
defeat the general statute of limitations, will it not also apply to the 
act of non-claim, which it is conceded is a special statute of limita- 
tions ? It is said in the books that the equities between the partners, 
of which the creditors may have the benefit, will defeat the statute of 
limitations. Will not the same equities apply to the act of non- 
claim? See the case of Winter vs. Innes, 4 Myl. & Craig, 111. 

I shall next endeavor to show that whether the Court shall be of 
the opinion that the recent English decisions are the most reason- 
able, and are to be adopted in this State ; or whether they shall ad- 
here to the decisions of the Courts of this country : still the claim of 
Laverty against the estate of Harrison, was not of that character and 
description of debt and demand, which, by our statute, should have 
been exhibited to the personal representative. 

It would seem from the general law on the subject of the adminis- 
tration of estates, that this act of non-claim was not so much designed 
as a new act of limitations, as it was intended for one of repose to 
the personal representative. It was desirable to appoint by law some 
time beyond which the personal representative, and those who signed 
his official bond, should not be liable to suit by creditors. The terms 
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used in the act of the 20th November, 1828, showed most conclu- 
sively, that this two year’s act was not designed so much to release 
the estate of the deceased, as it was to release the representative from 
suit. It will be seen on examination, that this act differs materially 
in its provisions from similar acts in the other States, and more 
nearly resembles that of Missouri. In other States, their acts of 
non-claim apply only to creditors, while our’s include not only cred- 
itors, but legatees and persons entitled to distribution. Now persons 
entitled to distribution are those entitled to the estate of the decea- 
sed, after the payment of his debts. Does the act design to protect 
the estate from those entitled to it? Why protect it ifthey are not 
to enjoy the benefit of the protection ?_ Why protect their rights in 
order to defeat them? Is it the object of the act to create a fund at 
the expense of creditors, to the enjoyment of which those entitled to 
it may never succeed? Should those entitled to distribution not ap- 
pear and claim within the two years, will the representative 
succeed to the estate, or will it escheat to the Commonwealth ? 
Should it be distributed to some of those entitled to distribution, will 
others, who are equally the objects of the ancestor’s love and care 
but who did not claim within the two years, be barred and excluded 
from its benefits, or rather would not a Court of Equity cause those 
who had received it to refund a just proportion to their co-distributees? 
It would seem from these views that the object of the act of 20th 
November, 1828, was especially intended for the benefit and protec- 
tion of the personal representative, and not designed to protect the 
estate by defeating such debts and demands as could not properly be 
exhibited to the representative, and paid by him. When a claim is 
of such a nature that it cannot be adjusted and settled by the admin- 
istrator, then it is not such a debt and demand as the act designed 
should be exhibited within the two years, or be forever barred of 
recovery. Vide 6 Connecticut Rep., 258. 

It is contended for the appellants that the act of the 20th Novem. 
ber, 1828, is a statute of limitations. It is granted that it is a stat- 
ute limiting the time in which the personal representative may be 
sued by the creditors of the deceased, but it is denied that it is a 
statute of limitations for the estate itself, against the claims of distri- 
butees, who in fact are the persons entitled to its enjoyment; and, 
if not a statute of limitations as to them, with what propriety can it 
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be said to wer to creditors, seeing they are by the ¢ express terms 
of the statute placed on the same footing ? 

All statutes of limitations are looked upon with jealousy and dis- 
trust when invoked to defeat a meritorious claim, and the Courts will 
never extend their provisions by implication and construction, but 
require parties relying on them to bring themselves most clearly 
within the benefit of their provisions ; and, indeed, where the Court 
can see that a statute of limitations will defeat a just demand, it will 
usually require a party to come within its very letter. No Jatitude 
of construction will be adopted in aid of such a statute. In the case 
now under consideration, the judgment and the return of insolvency 
against Wilder, the surviving partner, is the foundation of the bill. 
No debt and demand could properly be said to exist against the es- 
tate of Harrison, the deceased partner, until the survivor was sued to 
insolvency. Previous to that time, Laverty was the creditor of Wil- 
der, the surviving partner, who, if he paid the debt, became, to that 
extent, a creditor of Harrison’s estate for his pro rata proportion, 
and might maintain his action for contribution. West vs. Skip, 1 
Vesey, Sr., 251. 

This, at least, is the rule of proceedings as laid down by the Courts 
of this country without exception, and if a different one exists in Eng- 
land, it was only adopted, after much hesitation, and repeated con- 
flicting decisions, and this Court will hardly, I presume, require a 
party to nicely balance the weight of authority, in order to escape 
the consequences of the statute of limitations. Courts have uniformly 
held that it was much better to adhere to decisions once made, even 
if erroneous, than by reversing individual cases to unsettle the law 
which had been long acquiesced in. In Devaynes vs. Noble, a case 
much relied upon at bar, Lord Chancellor Brougham says, “It is 
not upon slight grounds, certainly, that any Court, either of law or 
of equity, ought to loosen and unsettle that which has stood for so 
long a period as nineteen years. If it be true that even a prevailing 
error—what has been called a common or universal error—may be 
said to make the law, this at least may be allowed to be a sound 
foundation of the doctrine I am referring to, namely, that, unless a 
great and manifest deviation from principle shall have been com- 
mitted, it may create much further mischief to reverse an individual 
ease by way of correcting a slight error, if that error has been acted 
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upon for a long series of years, than to leave it as it stands; more 
especially, if the opinion of lawyers and the decisions of Judges have 
been ruled by it, and if, upon the analogies of that case, the same 
principle has been recognized and adopted in other cases, connected 
with and relating to it.”” Devaynes vs. Noble, 2 Rus. & Mylne, 
495. 13 Cond. Eng. Ch. Rep., 144. It is believed that the lan- 
guage held by the Lord Chancellor in this case, is entirely applica- 
ble to the case before the Court. 

The next question for consideration is, the nature and character 
of Laverty’s demand against the estate of Harrison, the deceased 
partner. It is contended on behalf of the complainant, that in the 
case at bar, the debt and demand against the estate of Harrison, was 
uncertain and contingent, depending on the solvency of Wilder, the 
surviving partner, for had the surviving partner proved solvent, there 
never could have arisen any debt or demand against the estate of 
Harrison in favor of Laverty. In England, the true and legal test 
of insolvency is, Ist, By the party becoming a bankrupt, and 2nd, 
By a judgment and execution, and a return of nulla bona. See 2 
Robinson’s Practice, 130. Up to the time of the return of the exe- 
cution against Wilder, Laverty had no debt or demand against the 
estate of Harrison. His debt and demand was against the surviving 
partner and the partnership effects, and not until he proved insolvent, 
did the right of action accrue to him against Harrison’s estate. At 
that instant of time, his contingent claim against the estate of Harri- 
son was converted into a debt and demand. His right to exhibit his 
claim and to demand payment from Harrison’s personal representa- 
tive, then for the first time sprung into existence. As against Harri- 
son’s estate it was suspended and in abeyance until Wilder, the sur- 
vivor, proved insolvent—a mere contingency which might never hap- 
pen. It remained dormant against the estate of Harrison until this 
period of time, and until the happening of the contingency ; and then, 
and not until then, could the statute of non-claim begin to run. Vide 
Backus vs. Cleverland, Kirby, 36. Adams vs. same, do, 38. 6 
Connecticut Rep., 258. Pendleton vs. Phelps, 4 Day, 477. Neil 
vs. Cunningham, 2 Porter, 171. 10 Alabama Rep., 24. 2 Denio’s 
Rep., 585. 

If, in the case under consideration, Wilder, the survivor, had been 
solvent, the firm being insolvent, and from his separate and private 
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fortune had satisfied and discharged the demand of Laverty against 
the partnership, could he not have maintained his action against 
Harrison’s representative for contribution ; and would not the defence 
of the act of non-claim have been well answered, by replying that he 
had no debt or demand against Harrison’s estate until satisfaction to 
Laverty, and until after the two years had expired? In a case of 
this nature, the surviving partner, with full knowledge of the part- 
nership effects and its liabilities, might well know that ultimately he 
would have to resort to the estate of the deceased partner for contri- 
bution ; and yet it would seem he might, notwithstanding the act of 
two years, maintain his action for this purpose. The cases stated in 
the books show most clearly that it is not every debt and demand 
that may ultimately come against an estate, that must be exhibited 
and made known to the personal representative within the two years, 
or be “forever barred of recovery.” Take the common one of a 
surety on the bond of a guardian, or other fiduciary. A, as surety 
for B, makes good by suit or otherwise the deficiency of his princi- 
pal. B. has been dead for many years before this deficiency is as- 
certained, and his estate has been distributed to those in interest. It 
cannot be that B.’s estate is discharged from the claim of the sure- 
ty. True it is that B.’s personal representative is discharged from 
suit, but the estate in the hands of distributees is still liable. 

This will serve to illustrate the position before taken, that the 
statute of two years was for the benefit and repose of the personal 
representative, and was not intended to discharge the estate in the 
hands of heirs and distributees from the payment of such debts of 
the ancestor as could not be exhibited to the representative. One of 
the most cherished principles upon which courts of equity act is, 
“that a man shall be just before he is generous,” and they will exer- 
cise all power in their hands to compel payment of debts, before en- 
riching heirs and distributees. 

I have presented the various questions involved in this case, as if 
the personal representative of Harrison had complied with the act of 
20th November, 1828, and had given the notice required by its pro- 
visions. I shall now proceed to show that those who are seeking to 
avoid the payment of this claim, and are most clamorous for rigid 
and stringent technicalities, have not so complied with the statute as 
to entitle themselves to the benefits of its provisions. It will be seen 
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on reference to the act, Thomp. Dig., 206, that it contemplates two 
notices to be published by the administrator. The one, required by 
the 2d section, is to be published for the space of eight weeks, calling 
upon all persons having claims against the estate of the deceased, to 
present them without delay to the executor or administrator. The 
other, under the 6th section of the act, leaves it optional with the 
representative, but provides, if the representative shall make the pub- 
lication for the space of four weeks, directed to creditors, legatees and 
persons entitled to distribution, then their claims and demands will be 
barred at the expiration of two years, unless exhibited within the 
same. 

The only notice given by the representative of Harrison is a 
general one, to be found on the twentieth page of the printed record, 
which, he says in his answer, was published for the space of four 
weeks, and longer. On examination, it will be found that this notice 
cannot be held to be a compliance with the 6th section of the act of 
20th November, 1828 ; it is manifest from its terms that it was not 
intended to be. It bears on its face the evidence that it was de- 
signed as a general notice to persons having claims against the estate 
of Harrison to make them known to the representative, preparatory 
to so arranging the affairs of the estate that it might be speedily set- 
tled. It is most apparent that the 6th section of the act was not in 
the mind of the representative at the time of giving the notice. It 
is much more like the notice required by the 2d section of the act, 
than that required by the 6th section. The first notice is obligatory 
on the representative, and may be general—while that under the 6th 
section is optional with the representative, and must be special. It 
wants the most essential requisite of a notice under the 6th section. 
It is not directed to the persons that the act declares shall be notified, 
and legatees, and persons entitled to distribution, are wholly omitted 
to be notified. It may be observed that this act is but one of many 
for the administration of estates in this State, and that, in order to 
give it a just construction, regard should be had to the entire legisla- 
tion on this subject. The law requires that, in the event of the in- 
solvency of an estate, a pro rata distribution shall be made among the 
creditors. Now, examine the notice given by Meacham, the adminis- 
trator of Harrison, and it is most obvious that it was for the purpose 
of enabling him to ascertain the condition of the estate to meet this 
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requirement of law. ‘True it is, that all persons are warned that 
their claims will be barred of recovery unless presented within two 
years ; yet it is apparent, from the character and terms of the notice, 
that the representative had not in view the 6th section of the act, 
but his notice was designed to quicken debtors in paying, and credi- 
tors in presenting their debts, that the condition of the estate might 
be ascertained. 

In conclusion, it may be observed that, if all the benefit claimed 
for the estate from the act of November 20th, 1828, was conceded, 
still, this being purely an equitable demand, the statute does not ap- 
ply. The right to pursue the estate of the deceased partner arises 
from the equities between the parties. The estate is a trust fund in 
the hands of the heirs and distributees for the payment of debts, and 
it is contended that nothing but laches will defeat the creditor in pur- 
suing it in their hands, and subjecting it to the payment of the debts 
of the ancestor. His debt is a lien on the fund, which he can lose 
by his laches and neglect, and no statute of limitations will impair 
his rights. See Story’s Eq., 498, §1251. Hamersley vs. Lamb, 2 
John. Ch. Rep., 508. Sale vs. Dishmon’s Executors, 3 Leigh, 560. 

In this last case, the Court say, the defendant having made no 
charge of laches in the answer, or any part of the pleadings, the 
question could not be examined by the appellate court. See also 2 
Robinson’s Practice, 311. 





Archer, on the same side. 


The appellants seek a reversal of the decree on two grounds : 

Ist. They say that Wilder, the survivor, should have been made 
a party. 

2d. They say the claim in this case should have been presented 
to the administrator within two years after administration granted on 
Harrison’s estate. 

In answer to the first objection, it is sufficient to say, that the cases 
cited on the other side are English cases, where there had been no 
judgment recovered against the survivors. The only object in ma- 
king the survivor a party is, that he may be present at the taking of 
the account of the amount due to complainant. Such account in this 
case was taken by the recovery at law against Wilder. The case in 
5 Howard was the case of a creditor’s bill, where only a part of the 
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claims had been reduced to judgment against the survivor of one of 
the firms. To have joined Wilder could have answered no useful 
purpose. ‘The debt as to him, had been already ascertained, and no 
decree could be rendéred against him. 

Again: No such objection was taken by demurrer, or is insisted 
upon in the answer of the appellants. The objection comes too late. 

As to the second objection.—The question is, how far the statutes 
of this State have cut off the right of a creditor to follow in equity the 
estate of a deceased debtor, as a trust in the hands of the administra- 
tor, or legatees, and distributees. 

The statute of five years, it is admitted, does not apply in this case, 
and indeed is never applied in equity, unless there be a concurrent 
remedy at law. See cases cited by Hoffman, Vice Chancellor, in 
2 Denio, 577. 

But it is said the statute of two years, or of non-claim, amounts to 
a flat bar. 

I say the statute of two years does not bar equities (where there 
is no concurrent remedy at law,) any more than the statute of five 
years. 

_The statute requires “all debis and demands of whatsoever na- 
ture,” to be presented, &c., and also by implication from the proviso, 
the claims of distributees and legatees. 

The terms debt and demand, mean, as I contend, money demands, 
on which an action at law may be sustained. 

The terms debt and demand are used in our attachment laws, and 
also in the statute of set-off. It is true in one of the attachment stat- 
utes, debts and demands not due are spoken of, but this does not 
prove a different construction, independent of the qualifying words 
whether due or not. But could the claim in question against Harri- 
son’s estate be the basis of an attachment under either of the statutes, 
or could it be the subject of a set-off? Certainly not. 

The claim against Harrison was not a debt or demand within the 
meaning of either of these statutes of attachment or set-off. Why 
then should these identical words in the statute of non-claim, be con- 
strued to extend to Laverty’s contingent equitable claim against Har- 
rison’s estate ? 

The object of the statute undoubtedly is, to effect a speedy pay- 
ment of debts to creditors, and a speedy distribution to the next of 
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kin, to terminate the office of the administrator within two years, so 
that he may be protected. 

The administrator cannot.be protected except by providing against 
two classes of persons—creditors and distributees. He is effectually 
protected after distribution against any suit by creditors who do not 
exhibit their demands within two years from the date of his adminis- 
tration—for, when he distributes before the two years expire, he takes 
a bond of indemnity to protect him against all creditors who present 
their demands within the two years ; and this indemnity is as broad 
as his responsibility under such circumstances. And when he dis- 
tributes after the two years, he is protected against all claims deman- 
ded after the distribution, for the distribution he may give in evidence 
against subsequent claims, under the plea of plene administravit. 
He is also protected against distributees, because although he may 
distribute to the wrong persons, the right persons cannot mantain a 
suit against him, unless they have brought their claims to the know- 
ledge of the administrator before the two years expire, so as to ena- 
ble the administrator to put the surplus in proper hands. 

But because creditors, whose demands accrue after the two years, 
cannot compel the administrator to pay them, when he has previously 
parted with the fund ; or because the right persons entitled to distribu- 
tion cannot have redress against the administrator, when they did not 
notify him of their claims—is it to be inferred that they have no 
remedy in equity against the fund or assets ? 

The persons properly entitled to distribution, I take it, notwith- 
standing the want of notice to the administrator, and certainly the 
future creditor, could follow the fund in any hands, except those of a 
purchaser. 2 Story’s Eq., 498, §1251. 

Now, if our statutes required or authorized the administrator to 
take a bond from the distributees to refund for any future claims 
which might accrue, it might be inferred that all future suits were to 
be enforced against the administrator, (if any one could be found to 
take the office under such provisions, )}—for the refunding bond in his 
hands might be construed to be assets, and thus create a continuing 
and indefinite liability. But the administrator is not required or au- 
thorized to take such refunding bond, and, consequently, is not held 
to such continuing liability. I maintain that while the administrator, 
who has parted with the fund by a distribution, is protected from suits 
on claims accruing subsequently, the fund is not protected. 
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Hence I say, that Laverty’s claim is not within the operation of 
the statute of non-claim. 

But it is said that a bill in equity might have been sustained 
against Harrison’s administrator and Wilder immediately after the 
note became due, and therefore that there was such a demand as 
should have been presented within two years after administration 
granted. The note was not due until some nine months of the two 
years had expired, and there is no statute to meet such a case. 4 
Day, 476. To argue that Laverty’s claim against Harrison’s estate 
must, under these circumstances, be presented within the two years, 
is to argue that he must also present any other claim accruing within 
that time, even within five days of the expiration of the time, and 
though the note be payable in New York, and it be necessary to present 
it there, in order to bind endorsers. The appellant’s position in this 
respect cannot be correct—for a creditor is not bound to act upon the 
presumption that his claim will not be paid at maturity. 

The more reasonable construction of our statute is, that debts and 
demands on which suits at law may be brought, must be presented 
within the two years—a period of time allowed to such creditors to 
come in. But that in reference to creditors whose claims accrue in 
such manner, or at such time, as not to allow them the full two years 
for presentation, there is no limitation, except such as may exist in- 
dependent of the statute of non-claim. Our statute does not, like 
those of some of the other States, appoint a time for the presentation 
of future claims, contingent or otherwise. 

But did any right to sue or claim, legal or equitable, accrue to 
Laverty, prior to the return of nulla bona on the execution against 
Wilder—or in other words, was not Laverty’s claim against Harri- 
son’s estate dependent upon the result of the suit at law against 
Wilder ? 

Recent English authorities, and one American, have been cited 
upon the other side, to show that Laverty had a remedy in the first 
instance in equity against Harrison’s estate, by joining Wilder, the 
survivor ; but these cases do not show that it is necessary to resort 
to such remedy, to preserve the ulterior liability of the deceased part- 
ner’s estate. Indeed, in every decision authorizing this resort to 
equity in the first instance, the creditor has been the party invoking 
that remedy. No decision can be found, even in England, where 
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the election of a different remedy is held to prejudice the rights of 
the creditor. 

I understand the English decisions to amount to this, that, out of 
great consideration for the creditor, the Courts will permit a resort 
to equity in the first instance against the estate of the deceased part- 
ner, leaving his representatives to pursue the survivor ; or will per- 
mit the creditor to pursue the survivor to recover the amount of the 
claim, leaving him to settle his accounts afterwards with the repre- 
sentatives of the deceased partner. In other words, there are two 
remedies—the one at law, the other in equity—and the creditor may 
elect either at his option, but cannot pursue both. Such certainly is 
the view taken by the Supreme Court in 5 Howard, cited on the 
other side. ‘The Court say—the creditor “may, at his option, pro- 
ceed at law against the surviving partner, or go in the first instance 
into equity against the representatives of the deceased.”’ To har- 
rass the survivor by a suit at Jaw and a suit in equity at the same 
time, en the same cause of action, would certainly seem to be con- 
trary to principle. Besides, the suit at law against the survivor is 
virtually a proceeding against the estate of both parties, for the judg- 
ment and execution bind the joint property—at least, so it is eonsid- 
ered in England—so far as to preserve the ulterior equity against the 
estate of the deceased partner. Winter vs. Innes, 4 Myl. and Craig, 
111, cited in Collyer on Part., (N. E.,) p. 542. 

But in equity, as well as in cases in bankruptcy, the English 
Courts recognize the prior lien of joint creditors on joint assets, and 
separate creditors on separate assets—principles which would seem 
to be inconsistent with the equitable remedy against the deceased 
partner in the first instance. Gray vs. Chiswell, 9 Ves., Jr., 118. 

That the English doctrine is an invasion upon correct principles, is 
apparent from the language of Lord Brougham, in Devaynes vs. No- 
ble. (13 Cond. Eng. Chy. Rep., 144.) Lord Thurlow and Lord 
Eldon would not have recognized the rule as an original question. 
The latter, indeed, expressed surprise at its introduction, and his 
ignorance of its origin! It is apparent also that Lord Brougham 
had misgivings as to the correctness upon principle of his decision in 
Devaynes vs. Noble, and yet it is remarkable that in.that case the 
insolvency of the survivors appeared upon the record. Lord Brougham 
seems to have made his decision upon the authority of precedent, 
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rather than upon the authority of principle, and certainly there was 
sufficient precedent to authorize the decision upon the facts of 
that case. But whatever may be the English rule, and its applica- 
bility to a case like this, in England, there can be no doubt that the 
doctrine of the American Courts fully sustains the complainant in 
the course he has pursued. 2Denio, 577. 4 Day, 476. 2 Porter, 
171. 6 Conn., 258. 

The American rule is, that the deceased partner’s estate cannot 
be resorted to until the remedy at law against the survivor is exhaus- 
ted, or until the survivor become insolvent. This rule is consistent 
with the English and American doctrine governing the marshalling 
of joint and separate estates of partners, and is supported by irresis- 
tible reasoning. Besides, it has prevailed in the State where the 
contract was made, and also in our State where the contract is sought 
to be enforced. Lord Brougham says, in Devaynes vs. Noble, “ un- 
less a great and manifest deviation from principle shall have been 
committed, it may create much further mischief to reverse an indi- 
vidual case by way of correcting a slight error, if that error has been 
acted upon for a long series of years, than to leave it as it stands.” 

It is peculiarly the policy of the slave States to adopt the Ameri- 
can rule, for generally the separate estate of the deceased partner in 
this country consists principally of slave property, the value of which 
to the family of the deceased cannot be replaced out of the partner- 
ship moneys. 

It cannot be doubted that Laverty’s claim in any of the States of 
the Union would not be considered within the statutes of non-claim, 
but as a contingent claim arising upon the insolvency of Wilder, 
which appears by the return of nulla bona. Even in Alabama, 
where the ‘statutes of non-claim are most rigid, the case in 4 Day is 
approved, and such a claim as our’s held not to be within the statute 
of non-claim. 

As to the laches of Laverty complained of, see cases cited on the 
other side—and particularly 2 John. Ch., 508, Hamersly vs. Lam- 
bert—also the rulings of the Master of the Rolls, in Devaynes vs. 
Noble, 1 Merivale, 539, 572. Besides, no such objection is made 
in the answer of appellants, and no proof could have been taken to 
rebut any unfavorable presumptions. 

As to the time of demanding payment from Harrison’s estate, see 
4 Day, 476. 
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As to what is a presentation under the statute of non-claim, see 8 
Smedes and Marshall, 552. 8 Missouri, 176. 


HAWKINS, J. 


The case before us has been argued very elaborately and ably, 
and we have given it the consideration due to the importance of the 
questions involved in the discussion, an importance much enhanced 
from the likelihood of their frequent recurrence in practice in the 
Courts of our State. 

The main points presented for decision are these : 

Ist. Whether on a bill filed by a creditor of a partnership against 
the representatives of a deceased partner, it is necessary that the 
surviving partner should be made a party to the bill after judgment 
against him at law. 

2d. Can a creditor of a partnership, upon its dissolution by the 
death of one of its members, proceed, at once, in equity, against the 
estate of the deceased partner, without first showing the insolvency 
of the surviving partner ? 

Besides these, there are other questions as to the forms of notices, 
to be given by executors or administrators to persons having debts or 
demands against the estate of their testator or intestate—the effect 
of the statute of non-claim in cases like the present; the mode of 
ethibition of debts or demands against estates of decedents ; and the 
effect of the statute of non-claim where equitable rights are involved, 
or trusts actual or implied. 

As to the first point, there can be no doubt but that the surviving 
partner should be made a party to the bill filed against the estate of 
the deceased partner, for the reason that he is interested in taking an 
account. Story on Part., 515. Story’s Eq. Pl., 157. Wilkinson 
vs. Henderson, 1 Mylne & Keen, 582,589. Burwell vs. Mande- 
ville, Ex. 2 Howard S. C. R., 560, 575. In the latter case, Judge 
Story remarks, “In general, the surviving partner is liable at law 
only, and no decree can be made against him, although he may be 
made a proper party to the suit in equity, as being interested to con- 
test the plaintiff ’s demands, unless some other equity intervenes.” 

It is true, there had been a judgment at law in this. case against 
the surviving partner and a return of nulla bona upon the execution, 
still he may have had effects of the firm in his possession not amena- 
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ble to the execution, such as liabilities and evidences of debts due 
the concern. It was moreover a new proceeding, and he might have 
had an interest in taking the accounts correctly, inasmuch as there 
might be a remedy over against him by the representatives of the 
estate by their being substituted in the place of the creditors. 

The question whether the creditor of a partnership must in the 
first place pursue the surviving partner at law, before he can proceed 
in equity against the estate of the deceased partner, is one of diffi- 
culty, and from the fact that this is the first time that it has been pre- 
sented for adjudication in this Court, we have duly considered it ; 
and we give, with due caution, our views on this embarrassing topic. 

The old English doctrine on this subject, though not entirely clear 
and settled, was, that the joint creditor must, in the first instance, 
seek his redress against the surviving partner, and that he had no 
claim in equity against the deceased partner, unless the surviving 
partner was insolvent or bankrupt. 

This doctrine was based upon the general principle that, the joint 
estate was the first fund for the payment of the joint’ debts ; and in- 
asmuch as the joint estate vests in the surviving partner, the joint 
creditors, upon equitable considerations, ought to resort to the survi- 
ving partrer before they should endeavor to obtain redress or satis- 
faction out of the assets of the deceased partner. Bishop vs. Church, 
2 Vesey, 100. Ex parte Kendall, 17 Ves., 519. Story on Part- 
nership, 514, and cases there cited. 

This doctrine has been since contravened, and it is now held (says 
Judge Story,) that all partnership debts are to be deemed joint and 
several ; and consequently the joint creditors have in all cases the 
right to proceed at law against the survivors, and an election also to 
proceed in equity against the estate of the deceased partner whether 
the survivors be insolvent, bankrupt or not. Story on Part., 515. 

This doctrine was first definitely settled in the case of Devaynes 
vs. Noble, 1 Mer., 593. 

The case was pending many years, and was first decided by Sir 
Wm. Grant, and finally by Lord Brougham, 2 Russell & Mylne, 
495. It was followed by other decisions to the same effect, and is 
now the settled and firmly established doctrine of the English law. 
Wilkinson vs. Henderson, 1 Mylne & Keen, 582, and other author- 
ities cited on page 514, of Story on Partnership, and in the brief of 
counsel for appellants. 
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The English decisions upon this point have been adopted, as we 
have seen, by Judge Story, and regarded by him as settling definitely 
the law on the subject. So, also, Chancellor Kent, in the 3d book 
of his Commentaries, page 64, uses this language: “ But relief may 
be now had in equity against the representatives of the deceased 
partner having assets, if the surviving partner be insolvent. And it 
is now held, that a partnership contract, upon the death of a partner, 
is in equity to be considered as joint and several and to be treated as 
the several debt of each partner ;” citing in a note 3d Merrivale, 
393. 3 Paige, 367; and in that note he says: “A joint creditor 
may file a bill against the representatives of a deceased partner, 
though the survivor be not insolvent. He is not compelled to sue 
the survivor in the first instance.” And then cites the cases of De- 
vaynes vs. Noble, Wilkinson vs. Henderson, 1 Mylne & Keen, 582, 
and other authorities. 

We have been referred to some American gases by the counsel for 
appeHee, going the other way, such as 2 P 171. 2 Denio, 585. 
6 Con., 258. Pendleton vs. Phelps, 4 Day, 477, and others. But 
to these stands opposed a very recent decision, Nelson, et al., vs. 
Hill, 5 Howard, 133. 

The Court in this case uses this very cogent and explicit language: 
“Tt is now a rule of law too well settled to be shaken, that the cred- 
itor of a partnership may, at his option, proceed at law against the 
surviving partner, or go in the first instance into equity against the 
representatives of the deceased partner.” 

So, too, the Supreme Court of Alabama, in a case reported in 8 Al- 
abama Reports, 577, remarks: “It is true, by the common law, 
upon the death of a partner, the remedy was gone at law, against his 
personal representatives, but in equity the liability was held to con- 
tinue, and it is said could be enforced by bill whether the survivors 
were solvent or otherwise. Story on Part., 514, and cases there 
cited. Indeed in this respect, it is now recognized as the well set- 
tled doctrine, that there is no distinction between the debts due from 
partners and those due from other joint debtors. In equity all are 
considered as joint and several, and the creditors may pursue the 
personal representatives of the deceased joint debtor or partner, 
whether the survivors are insolvent or otherwise.” 

The Court then refers to a decision in the case of Marr vs. South- 
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wick, et al., 2d Porter, 351, as having been made in opposition to 
the foregoing principles, and clearly by the above language expresses 
its dissent to that decision. 

Upon a review of the whole subject, we feel constrained to side 
with the English rule, as adopted by the highest legal tribunals in 
our own country, and such text writers as Judge Story and Chancellor 
Kent. 

We deem it consonant with reason and justice, that creditors 
should possess every facility of epforcing their demands against the 
estates of those who contracted the obligations; without being obliged *e* % aN Ns 
to await the law’s delay, by being forced in the first place to pur- 
sue the surviving partner, before they can come upon the estate of the 
deceased partner ; nor can we see any good reason why the death 
of one of the partners should place the creditor, as to the efficiency 
of his remedy, in a worse position than if the death had not occurred. 
Credit is far fronr being given in any instance to partners on account 
of their partnership effeg{s, but creditors look, and they have a legal 
right to do so, not only to those effects, but to the separate property 
of the individual partners. The lex mercatoria regarded the con- 
tract of partners as joint and several, and Courts of Equity have, we 
think, very wisely adopted that principle. At common law, the rule 
was different, being then regarded as a joint contract. In Abbot vs. 
Smith, 2d Black., 949, Chief Justice DeGrey remarks, “ that a con- 
tract when made with partners is originally a joint contract, but may 
be separate as to its effects, and that each is answerable for the 
whole, and not merely for his proportionable part.”’ 

Creditors certainly cannot complain because a two-fold remedy is 
afforded them; nor should the heirs or representatives of the de- 
ceased partner be querulous—for we cannot see that any prejudice 
can accrue to them, by the ability of the joint creditors to render 
them primarily liable ; for if the estate of the surviving partner be 
solvent, they have a remedy over by virtue of the subsisting equities ; 
and if it be insolvent, it is very certain that the estate of the deceased 
partner is liable to the payment of the debt. Sir John Leach, in the 
case of Wilkinson vs. Henderson, 1 Mylne & Keene, 582, bases his 
decision upon the ground—“ that the estate of the deceased partner 
is, at all events, liable to the full satisfaction of the creditors, and 
must, first or last, be answerable for the failure of the surviving part- 
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ner ; that no additional charge is thrown upon the assets of the de- 
ceased partner by a resort to them in the first instance, and that 
great inconvenience and expense might otherwise be occasioned to 
the joint creditors.” 

Besides the foregoing reasons, we coincide with the modern rule, 
as being more compatible and more in consonance with the policy 
of our statutes, in relation to the settlement of estates of deceased 
persons. It is the province of every Court, where the policy of law 


«is clearly discernible, to carry out t icy, unless militating against 
letter and spiri mg. Cases of individual hard- 


ship may, no doubt, occasionally arise, from the enforcement of this 
principle, but this is preferable to the infraction of the laws, regula- 


» tions, or policy of a State. 


All our statutes in relation to the estates of decedents bear upon 
their face the determination, that estates shall be settled as speedily 
as possible. The Legislature saw the evil results which would al- 
most jnevitably ensue, if estates remained a long time unsettled, 
arising from the expenses of administration, the detention of property 
from the legitimate and appropriate owners, the presentation of stale 
demands, and the litigation springing out of them. 

To obviate these mischiefs, various statutes were passed, all hav- 
ing the same objects, all converging to one point, the speedy settle- 
ment of estates. Among them is the one invoked by the appellants, 
which is in the following words: “ All debts and demands of what- 
soever nature, against the estate of any testator or intestate, which 
shall not be exhibited within the said two years, shall be forever 
barred: Provided, That the executor or administrator shall, by ad- 
vertisement, to be published once a week for the space of four weeks, 
in some newspaper printed in the State, give notice to all creditors, 
legatees and persons entitled to distribution, that their claims and 
demands will be barred at the expiration of the period aforesaid, un- 
less exhibited within the same”—with a saving to married women, 
infants, &c. 

Much stress is laid upon the fact, that this statute is of a stringent 
nature, but for that reason it is not to be disregarded; and if the 
law-making power prescribes a rigid rule, a corresponding rigid ob- 
servance must follow, and is as much a duty, as though the rule was 
more mild, qualified, or equitable. Legal morality can draw no dis- 
tinction. 
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This statute is virtually a statute of limitations, passed not only for 
the security of the legal representatives, but for the benefit of the 
heirs and distributees, to effect the speedy and final settlement of 
estates. 

By it, and the statute preceding it, (section 2,) the executor or 
administrator is enabled to ascertain what debts or demands are due 
by the estate, so that he can discover whether the estate is solvent or 
not ; while it enables the distributees or legatees to demand distri- 
bution of the estate, unless it be necessary for the administrator or 
executor to retain it longer in his hands, for the purpose of paying 
debts. ~ 

If a creditor of a partnership, in case of its dissolution by the 
death of one of its members, was obliged to exhaust his legal reme- 
dies against the surviving partner, before he could proceed against 
the estate of the deceased partner, the result would be, that the es- 
tate would necessarily be kept open and unsettled in many instances 
for a long period, owing to tedious litigation ; and this would be, we 
have seen, against the policy, and I may add also, the explicit decla- 
rations of our statutes. 

The statute, too, seems to have contemplated the idea that lega- 
- tees and distributees should take their portions, discharged from all 
claims not exhibited within two years; because the bond they give, 
upon receiving their portion, refers to debts or demands appearing 
within two years, after granting the letters testamentary, or letters of 
administration. 

If, therefore, the contract of partners be joint and several in equity— 
‘if the joint creditors can proceed primarily against the estate of the 
deceased partner, and such we deem the law to be—we are clearly 
of the opinion that such creditor should exhibit his demand within 
the time prescribed by our statute. Having an option, he should ex- 
ercise it ; possessing a right, he should pursue it, within the terms 
of the law. If he does neither, he waives his remedy, and is es- 
topped by a statute, as obligatory in a Court of Chancery as at law. 

As to the form of the notice published by Meacham, the adminis- 
trator of Wilder, we deem it sufficiently correct. It is in these 
words: “ All persons having any claims against the estate of William 

D. Harrison, deceased, are hereby warned to present them to the 
subscriber within the time prescribed by law, or they will be forever 
14 
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nan of recovery ; all those indebted to the estate are ndiinl 
to make immediate payment.’’ It embodies, we think, substantially 
the requirements of the statute ; and although it does not contain the 
words, “creditors, legatees and persons entitled to distribution,” 
still we think the words, “all persons having any claims against the 
estate,” are of so comprehensive a character, that they include and 
embrace within their meaning, “creditors, legatees and persons en- 
titled to distribution,” upon the principle that the major includes the 
minor. 

The statute prescribes two notices, one to be published four the 
other eight weeks. Whether the one to be published for the latter 
period was so published or not does not appear, but the one before 
the Court, from its substantial conformity to the requisitions of the 
section containing the statute of non-claim, must be taken by the 
Court as a sufficient compliance with the proviso of that section. 

By the first statute (sec. 2,) the advertisement is merely directory, 
while by the second (sec. 6,) it is the condition upon which, on its 
being complied with, the statute applies as to barring debts or de- 
mands. As to the question, what shall constitute an exhibition of a 
debt or demand against an estate, we think there should be actual 
presentation of the claim within the time prescribed, or something 
done by the party equivalent to it. 

The presentation need not be in any particular form, but sufficient 
to give such notice to the executor or administrator of the existence 
of the debt or demand, its character and amount, as would enable 
him with reasonable certainty to provide for its payment. Mere 
knowledge on the part of the executor or administrator of the exis- 
tence of the claim is not enough. The party holding the claim or 
demand must pursue some measures to present his demand, and not 
remain passive, or sleep upon his right. The bringing a suit or ac- 
tion at law or in equity, we would regard as equivalent to an actual 
presentation, and we think that a debt, though not due, is embraced 
within the intention of the statute. In this last point, we are sus- 
tained by the decisions in Alabama. Jones’ Ex’rs vs. Lightfoot, 10 
Ala. R., 26. King & Barnes vs. Moseley, 5 Ala. R., 610. Pink- 
ston vs. Huie, 9 Ala., 262. 

The Court,*in the case of Pendleton vs. Phelps, indicates an opin- 
ion in accordance with the one by us expressed, for it remarks : 
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“ This is different from the case of a demand payable at a future pe- 
riod. We think that the words “ debts or demands,” clearly cover 
debts not due. If A promises to pay B fifty dollars in a year from 
the date of the promise, it certainly creates a debt on the part of A. 
It is the obligation or contract that creates the debt. In the words 
of counsel it is debitum in praesenti solvendum in futuro.” 

It is said that the statute of two years does not bar equities (where 
there is no concurrent remedy at law) any more than the statute of 
five years, and that the heirs and distributees of Harrison’s estate 
are trustees for the debt due by their intestate as a member of the 
firm of Harrison & Wilder. 

By way of response to these propositions we will cite the case of 
the Executors of Fisher vs. the Executors of Tucker, 1 McCord Ch. 
R., 169. 

It was in the first place decided by Chancellor Wattes, and after- 
wards affirmed on appeal in the Court of Appeals in South Carolina. 
The circumstances of that case are very similar to the one at bar. 
Heriot and Tucker were copartners in trade, and they became in- 
debted to James Fisher in the sum of £1100. Tucker, one of the 
firm, died, leaving Heriot the surviving partner. A bill was filed 
against the estate of Tucker by the Executor of Fisher, the creditor, 
on not being able to procure payment from Heriot, alleging his in- 
solvency. ‘The defendants rested their defence upon the statute of 
limitations. The Chancellor uses this language : “The books fur- 
nish no case in which a Court of Equity has ever felt at liberty to 
dispense with the operation of the statute against a legal demand, un- 
less there has been some extrinsic equity to authorize it. The ca- 
ses are numerous to the contrary, but I will only refer to the fol- 
lowing: In Read vs. Read, 5 Ves., 744, the Court would not, on 
a bill for mesne profits, decree an account for more than six years, 
because more could not be recovered at law. And it is then said that 
the circumstance of being obliged to sue in equity, does not alter 
the nature of the action for mesne profits. And in Hovenden vs. 
Amnesly, 2 Sch. & Lef., 630, Lord Reddesdale says: “Courts of 
Equity are bound to yield obedience to the statute of limitations upon 
all legal titles and legal demands.” “It is manifest that the pres- 
ent demand was originally a legal one, and the circumstance of 
bringing it into this Court will not, as was said by the Court in the 
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case of Reade vs. Reade, alter its original nature. It is stated to 
have been for goods sold to the firm of Heriot and Tucker, the rem- 
edy for which was exclusively a legal one while the partners were 
alive, or while the survivor of them was‘solvent.’”’ The Chancellor 
decreed that the bill be dismissed. 

Sir Thomas Plummer, Master of the Rolls, says, that after a bar. 
has been fixed by statute to the legal remedy, the remedy in a Court 
of Equity in analagous cases has been confined to the same period- 
He then stated it to be clear that had the claim in question before 
him been a claim of a legal estate in a Court of law, the remedy 
would have been barred by the statute of limitations, and it was 
therefore, clear, ‘that being an equitable claim, the remedy was 
equally barred in a Court of Equity. 3 Brown Ch. R., 630.  An- 
gell on Lim., 24. 

“ Courts of Equity,” says Lord Reddesdale, “ are not within the 
words of the statute, because the words apply only to particular legal - 
remedies, but they are within the spirit and meaning of the statute, 
and have been always so considered.”’ Angell on Lim., 25. 

“Whenever,” says Sir Thomas Plummer, “ any statute has fixed 
the period of limitations, by which the claim, if it had been made, 
in a Court of law, would have been barred, the claim has by analo- 
gy, been confined to the same period in a Court of Equity.” And 
the Supreme Court of the United States say, that Courts of Equity 
are no more exempt from statutes of limitations than Courts of law. 
Ib. 26. Melicot vs. O’Donnel, 1 Ball & Beatty, 156. Thomas vs. 


Heirs of Harvie, 10 Wheat., 149. Ib. 168,170. 3 Bro. Ch., C., 


639, note. 4 Harrington, 274. 

The contract of partnership is dissolved by the death of one of the 
partners. At law, the estate of the deceased partner cannot be pro- 
ceeded against by the joint creditors, because the contract being joint, 
all the original parties should be joined. Of course, the surviving 
partner cannot be, because different judgments would have to be 
given. The resort of the joint creditor against the estate of the de- 
ceased partner must be in equity. Now does this, as a result, change 
the original legal contract into such an equity as to prevent the bar 
of the statute ? A change of remedy from one at law to one in equity, 
should not have such a result, and more especially in the face of the 
words of the statute “ all claims or demands of whatsoever nature.’ 
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To say that the statute should not be a bar in a case like the present, 
would be an evasion of it. The pleadings create an issue of fact, 
whether the claim or demand was presented or not within the two 
years. It is not pretended that it was presented until the 6th De- 
cember, 1841, being after the expiration of the term prescribed by 
the statute. 

We consider the other point, that the legatees and heirs of Harri- 
son are trustees for this demand, as untenable. There is certainly 
no express trust, and if one is merely constructive, the statute does 
apply. 

In the case of Townshend vs. Townshend, 1 Brown C. C., 554, 
the Court say—‘‘ Then, as to trusts being an excéption to the statute 
of limitations, the rule holds only between trustees and cestui que 
trusts. It is true that the trustee cannot set it up against his 
cestui que trust; but this is merely the case of a trustee by im- 
plication, and as such, affected by an equity—but that equity must 
be pursued within some reasonable time. Both courts of law and 
equity preserve an analogy to the statute of limitations.” 

In Lockey vs. Lockey, Prec. in Ch., 518, the Lord Chancellor 
was of opinion, that when one receives the profits of an infant’s es- 
tate, and six years after he becomes of age he brings a bill for an 
account, the statute of limitations is as much a bar to the suit, as it 
would be to an account at law. 

In Webster vs. Webster, 10 Ves., 93, a bill for an account and 
payment of a debt was filed against defendant, who pleaded the 
statute, and though regarded in equity as a trustee, the plea was held 
a good one. See also 194—5-6 of Angell on Limitations. 

These authorities are cited in the case in Ist McCord, already re- 
ferred to, and the Court in that case also confirmed the views we 
have taken as to this last question. 

With these views, we think, therefore, there was error in granting 
the decree in the Court below, and it is ordered, adjudged and de- 
creed that the bill of complainant be dismissed. 
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Joun D. Gray, PLarntirr in Error, vs. Freperick BE.pen, 
Derenpant IN Error. 

A promise or undertaking by a defendant, whose property has been levied on 
and advertised for sale, to pay a sum of money exceeding in amount the 
legal interest of the debt for which the execution was issued, upon an 
agreement by plaintiff to stay the execution for a certain specified time, is a 
usurious contract ; and the sum of money so stipulated to be paid cannot be 
recovered. 


Error to the Circuit Court of Franklin County. 

This cause was tried at the Spring Term, 1849, of Franklin 
County Circuit Court, before the Hon. Grorce S. Hawxrns, Judge 
of the Western Circuit. The facts were these : Gray was security 
on a forthcoming bond, given by one Tobey, whose slaves were 
levied on, for a debt of $4,000, and replevied. The slaves were 
not forthcoming on the day of sale ; the bond was returned forfeited, 
and execution was issued against Gray, whose property was levied 
on, and advertized for sale. On the day of sale, Gray agreed with 
one T. J. Vickers, the holder of the execution, to give, and did give 
him a note for the sum of $200, payable thirty days after date, upon 
the consideration that Vickers would stay the execution for that time ; 
and the object of this stay is stated to be, that Gray might have time 
to go to Mobile, and get the slaves mentioned in the forthcoming 
bond, and have them sold, in discharge of the execution which had 
been levied on his own property. The note thus given was endorsed 
to Belden, the defendant in error, who brought suit thereon against 
the maker. The defence set up was usury. 

On the trial of the case, defendant’s counsel prayed the Court to 
charge the jury— 

Ist. That if they believe that the note sued on was given in con- 
sideration. of a forbearance of the enforcement of a debt of $4,000 
for thirty days, then it is an usurious contract. 

2d. That if they believe the contract usurious, then they will find 
for the plaintiff only so much money as may be the legal interest of 
$4,000 for thirty days. 

3d. If the whole note is for interest, no other consideration having 
been proved, then the jury will find generally for defendant—which 
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instructions the Court refused to give, but instructed the jury in sub- 
stance as stated in the opinion of this Court, pronounced by Justice 
Baltzell. To this refusal of the Judge to give the instructions asked, 
and to the instruction given, the defendant by his counsel excepted. 


Thompson, for plaintiff in error : 


The errors assigned in this case are, 

1. The refusal of the Judge below to instruct the jury, as prayed 
by the plaintiff in error. And 

2. The instructions given by the Judge below to the jury. 

The facts proved set forth a clear usurious transaction. A  for- 
bearance to enforce an execution for a debt in consideration of a 
sum of money beyond the legal rate of interest, is usurious. In this 
case it fully appears that the note sued upon was made and executed 
upon the consideration of a stay of execution for thirty days, and was 
in addition to the legal interest. 

If we have erred in our view of this case, the long sought for de- 
vice to cover an onerous and illegal exaction for the forbearance of 
moneys, has been discovered in this transaction, but we feel confi- 
dent that even this chevizance will fail in its intended effect. 

The case of Cleveland vs. Dare, decided in South Carolina in 
1824, is precisely analagous with the case at bar. In that case, de- 
fendant’s property was levied on, and in consideration of a postpone- 
ment of the sale which was advertised for September, 1823, to the 
ensuing sale day, just one month, defendant gave the plaintiff his note 
for $100. Suit being brought upon this note, the defence was, that 
it was an usurious contract, and it was so held by the unanimous opin- 
ion of the Court. See Harper’s Law R., 407. 

So, also, in North Carolina, in the case of Carter vs. Brand, where 
Brand had a judgment and execution against Carter, which had been 
levied, and Brand agreed to stay proceedings for eighteen days, in 
consideration of the sum of ten dollars over and above the interest, 
which was paid. In an action by Carter qui tam for the penalty 
given by the statute, the Judges, in conference, were clearly of opin- 
ion that it was a case of usury, and it was so adjudged. Cam. & 
Norw. Conf. R., 28. 

The facts being ascertained whether a contract is, or is not usuri- 
ous, is a question of law for the Court, and it seems to me, that upon 
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principle and reason, the Court below should have adjudged this case 
usurious. 

It is not necessary to prove a corrupt agreement, for a contract 
may be usurious, though the parties did not know that it was con- 
trary to law. Thompson vs. Nesbit, 2 Rich. R., 73. Marsh vs. 
Martindale, 3 Bos. & Pul., 159. 

The Court will find in the case of Thompson vs. Nesbit, cited 
above, a very ingenious expedient adopted with the view “to steer 
clear of usury,” in the sale of a chattel, but which was nevertheless 
determined by the Court to be but an artifice to gain usurious interest. 


Davis, for defendant in error : 


The contract was not usurious :—Ist. Because the evidence does 
not show any device or attempt to violate the statute. The inient 
must appear. If it does not, it is not usury. 9 Pet. S. C. Rep., 
399, 400, 224. 

The. contract was not to give further time of payment alone, so that 
Gray might use the money, in consideration that he would pay a cer- 
tain sum by way of compensation. The agreement was, that he 
might have a further time, for the purpose and with the intent to 
enable him to produce the property of Tobey, and substitute it for his 
own. 

2d. The consideration to support the note is not forbearance alone. 
The plaintiff in the fiert_ facias jeopardized his debt, by agreeing to 
stay the execution—he incurred the risk of losing his preference—he 
incurred the hazard of the death or absconding of the negroes. 
“‘ Staying the execution,”’ means suspending the right to proceed on 
the judgment. Vickers could not have seized the property, and he 
had no right to have a levy on a forthcoming bond. The fieri_ facias 
should have been returned, in accordance with the agreement to 
‘* stay the execution ;”’ and a new one could not have been issued, 
until the expiration of the time agreed on. If there was a good and 
valid consideration, over and above the forbearance, and one which, 
in itself, would have been sufficient to have supported a promise to 
pay the money ; and if the parties in making the agreement, had in 
view the production of the negroes of Tobey, and not a prolongation 
of the credit on the debt, the contract is valid—the fact that the sum 
agreed to be paid was more than legal interest, does not, of itself, 
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render it usurious. A contract to pay more than legal interest—in 
consideration of the loan of money, and the performance of other acts 
—the waiver of rights—is not usurious. 2 Con. Rep., 341. 8 Con. 
Rep., 513. Ibid, 52. U.S. Dig., Supp. Jus., vol. 2, page 906-7. 

3d. The agreement was not for a Joan—it was for the continuance 
of aloan. ‘The parties looked not to the ultimate payment of the 
debt by Gray, but to its collection from Tobey. It was to enable 
Gray to cause this result, that the time was given. He, (Gray,) at the 
time he made the contract, hoped to be able to produce the property 
of Tobey, and to make it pay the debt. The plaintiff had the right 
to collect the debt then from Gray, and to leave him to seek his re- 
dress by action against the principal. The agreement was a waiver 
by Vickers of his said right, and a benefit to Gray, saving his prop- 
erty from sale, and saving the circuity of action against Tobey. 

The case here varies materially from that of a forbearance by a 
plaintiff to proceed against an original judgment debtor—when there 
is no benefit arises to the defendant, but the delay—the day of pay- 
ment put off—and no object on the part of either party, but to extend 
the credit, or to alter time. Here there are other and important ob- 
jects to be answered, by the forbearance to proceed under the judg- 
ment on the forthcoming bond. The object to be attained, and that 
which was the chief inducement which led to the formation of the 
contract, was, that the debt might be collected out of the property of 
Tobey, the principal. The intention was not that Gray should pay 
the money at the expiration of the day of grace, but that he might 
relieve himself and his property from all liability ; that he did so, is 
fairly to be inferred from the facts stated. If he did not, it was for 
him to have shown it. 


BALTZELL, J. 


This was a suit instituted in the Court below to recover from the 
defendant, Gray, the amount of a note executed in 1841, for two hun- 
dred dollars. The defence was usury. On the trial, the Court be- 
low instructed in favor of plaintiff, and refused various instructions 
asked by defendant, to which he excepted, and has brought the mat- 
ter to this Court by writ of error. It is proper that the mode of con- 
sideration by Appellate Courts of a case so situated should be well 
considered and understood, and I propose to regard it upon authority 
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of the Courts in England and this country, professing to follow the 
common law. “ At common law, a writ of error lay for error in law 
apparent on the record, but not for an error in law not apparent upon 
the record. If a party alleged any matter of law at the trial, and 
was overruled by the Judge, he was without redress, the matter not 
appearing on the record.” 2 Institute, 42. To remedy this evil 
the statute was passed which gives the bill of exceptions. It is to 
correct an error in law.” By C. J. Marshal, ex parte Crane, Wc., 
5 Peters, 199. The statute passed as early as 13 Edward 1, is 
in these terms, “ Where one is impleaded before any of the justices, 
and doth allege an exception praying that the justices will allow it, 
which if he that hath alleged the question do write the same excep- 
tion, and require, the justices will put their seal as a witness, the 
justices shall do so.”’ 1 Starkie, 465. ‘ The statute is silent as to 
the time of tendering the bill ; it has been held on reason and prin- 
ciple that it must be done at the trial, for the party may have misled 
his adversary by not insisting on his objections at the time.” Ibid, 
465. “Itis not to draw the whole matter into examination.”’ Again, 
“ it is only for a single point, and the truth of it can never be doub- 
ted after the bill is sealed.” “It lies only to exceptions taken at the 
trial to the ruling of the law by the judge, and to the admission or 
rejection of the evidence.” “ Beyond this,”’ say the Supreme Court 
of the United States, “‘ we have no power to look into the bill on a 
writ of error, as it is a creature of the statute and restricted to the 
points stated.”” Ex parte Crane, &c., 5 Peters, 199. 4 Howard, 
298, 401, 292, 418, 541. 

“ The exceptions taken at the trial,”’ say the Court of Appeals of 
Virginia, “ present the only points for the consideration of the Court.” 
The Supreme Court of New York, say, “ Though a jury find a ver- 
dict against the evidence, the error cannot be corrected on a bill of 
exceptions ; the remedy is by a new trial. It (the bill) does not 
draw the whole matter into re-examination, but only the points upon 
which it is taken, and the party must lay his finger upon these points.” 
1 Leigh, 86. 1 Wendall, 418. 1 Cowen, 622. 14 Johnson, 304. 

‘“‘ The proper function of a court on a writ of error, is to pass its 
judgment upon the points excepted to in the opinion of the Court be- 
low, and not to decide the law of the case in anticipation of its trial 
below.” 16 Peters, 318. 
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Passing then from this point, we proceed to regard a question of 
no less importance ; how the instructions themselves are to be trea- 
ted, and about which the decisions of the Courts are equally clear. 
“The charge of the Court below, should be interpreted with refer- 
ence to the testimony which is shown to have preceded it, upon 
which, in truth, it was prayed—with reference also to the reasonable 
conclusions which that testimony tended obviously to establish.” 
“In examining the charge, its whole scope and bearing must be ta- 
ken together. It is wholly inadmissible to look at detatched passa- 
ges. In short, we are to construe the whole as it must have been 
understood both by the Court and jury at the time when it was de- 
livered.”’ Rhett vs. Poe, 2 Howard, 481. 4 Howard, 245. 7 Pe- 
ters, 390. Again, “The instructions were intended by the Court to 
be legal conclusions from all the evidence in the case. Our inquiry 
will be, are they so? And as legal conclusions, were they given in 
such terms as in no way to encroach upon the province of the jury to 
weigh the evidence as to the facts of the case.”’ Gratiot vs. United 
States, 4 How., 110. “It is sufficient if the instructions given are 
applicable to the evidence before the jury, and the merits of the case 
as presented by the parties.” 3 Howard, 688. 

The Court below, in the case before us, instructed the jury that 
“the statute of usury was inapplicable to the case—that the contract 
was an original one, and not for the payment of money, bringing it 
within the statute of usury—that the consideration was a good one 
and that if the jury are of opinion that the note was given altogether 
for the forbearance to push the execution, they will find for the plain- 
tiff.” The facts upon which these instructions were given, and upon 
which we must base our opinion as to their correctness, are suc- 
cinctly stated in the testimony of W. G. M. Davis, which indeed is 
all the testimony in the case, as follows: ‘“ Merchants Bank at 
St. Joseph had a fieri facias for about $4000 against Tobey, 
whose negroes were levied on and replevied, a forthcoming bond 
being given, and Gray was security on the forthcoming bond. 
The negroes were not forthcoming on the day of sale, and the 
bond was returned forfeited, and execution was issued against Gray 
on this bond, and his property, negroes, &c. levied on and advertised 
for sale. On the day of sale, by agreement, Gray gave the note 
sued on to Vickers, payee and holder of execution, in consideration 
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that Vickers would stay the execution for thirty days, in order to 
give Gray time to go to Mobile, and get the negroes mentioned in 
forthcoming bond, and have them sold, in discharge of the execution 
against him, founded on the forthcoming bond.” 

Do these facts present a case of usury, or of a valid and binding 
contract, supported by a fair and good consideration? We see a 
defendant in execution, occupying the position of a security, and upon 
whose property an execution for the large sum of $4,000 had been 
levied, obtaining the short grace and suspension of a month, by an 
engagement to pay the large sum of two hundred dollars—the legal 
interest is about the sum of $26 66; so thatthis engagement would 
give to plaintiff more than eight times the amount of the legal rate 
of eight per cent. allowed by law. Is a proceeding of this kind 
usurious ? 

We confess we cannot regard it in any other light than as em- 
braced by the statute. The statute, in its ordinary application, acts 
upon -voluntary engagements, created by the loan of money, where 
the party may, if he thinks proper, reject the terms proposed, and 
seek out another mode of relief. With what additional force may it 
not apply to a case like the present, where defendant was wholly in 
the power of plaintifi—no option of declining his terms—no hope of 
relief elsewhere ; a case, indeed, in which the plaintiff in execution 
held the power and the dominion without control. Such a position 
presented temptations which the law might well desire to restrain 
and prevent. When it is considered, too, that our laws forfeit the 
interest only, there is not the reluctance felt by the Courts, on occa- 
sions where the loss of the entire debt is the consequence ; nor is 
there any want of authority directly on the point. 

The case of Cleveland vs. Ware, decided by the Constitutional 
Court of South Carolina, presented facts identical with the present. 
Defendant’s property was taken under execution by the sheriff, and 
advertised for sale. He agreed to give his note for $100, (the exe- 
cution being for $1,400,) if plaintiff would indulge him until next sale 
day. In an action on the note, the Court say—“ He secured him- 
self an interest on the debt at the rate of about eighty-five per cent. 
per annum—and if such a contract was good for one month, it must 
be for a year, and so on, ad infinitum.” ‘They sustain their decision 
by reference to Pollard vs. Schley, Croke Eliz., 20, referring to 
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1 Vesey, Jun., 53, and declare, without hesitancy, the note to be 
usurious. 

To the same effect, is a case decided by the Court of Conference 
of North Carolina, Carter qui tam vs. Brand, in which the agree- 
ment was to pay £10, for a stay of eighteen days on an execution of 
£106, and the Court declared the agreement usuricus, saying—‘* No 
part of the principal is put to hazard, but the whole is actually se- 
cured by the levy ; nor is the agreement to pay the excess subject to 
any contingency, but positive and absolute.” N. Carolina Confer. 
Rep., 28-30. These cases are too clearly in point to leave the 
question open to argument or consideration on general principles, 
as a new question. 

The case of Smith vs. Algar, 1 B. & A., 603, to which we have 
been referred, as sustaining the contrary doctrine, was, that of a third 
person, bargaining with the plaintiff to stay his execution, if he 
would pay him £107, but this agreement was not with defendant in 
execution, the party was not under the pressure of the execution— 
Was free to contract or not, as he pleased—he had not borrowed from 
plaintiff, nor stood security for the borrower. 

It is insisted that the plaintiff in fert facias jeopardized his debt, 
and incurred the risk of losing his preference ; but we find no evi- 
dence to this effect in the record. There is proof only of an agree- 
ment to stay the execution, none of a release or discharge of the 
levy—no delivery of the property to Gray—no proof of other execu- 
tions, justifying the inference that there was risk of loss. ‘The most 
we can regard in proof was, that there was a suspension of the sale 
under execution for thirty days. 

Again: It is said the agreement was not for a loan. We do not 
understand the statute to confine usury to such a case merely. ‘The 
third section provides, that “ when any note, bond, &c. shall be upon 
or on account of any usurious contract, the interest shall be void, 
and the obligor forever exonerated from the payment of the same.” 
Duval, 78-9. 

Again : It is urged that the chief inducement to the contract wag 
the collection of the debt out of the property of Tobey, the princi- 
pal. Our proper inquiry is with the action of the plaintiff, and 
whether the consideration with him for granting the extension of 
thirty days, was not a rate of interest proscribed under the statute as 
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usurious. ‘There was not only an obligation on the part of Gray to 
pay this debt, but an execution against him. It was, in effect, as if 
a judgment had been obtained against Gray and his principal, with 
an execution issued, and an agreement had been made with either 
for indulgence, under the terms prescribed by the plaintiff. 

We cannot distinguish the case before us from the cases to which 
we have already referred as conclusive. We, therefore, think the 
instructions given by the Court below erroneous. 

The defendant moved three instructions to the jury, which the 
Court refused to give, and the correctness of this ruling is also pre- 
sented for our consideration. 

The opinion expressed above affirms the correctness of the two 
first, which it is unnecessary to notice more particularly. 

The third instruction asked for was, “if the whole note was for 
interest, (no other consideration being proved,) the jury will find for 
defendant.” . 

Is it- competent for a Court thus to instruct a jury? If so, under 
what circumstances, should such an instruction be given? In a re- 
cent case, decided by that very able Court, the Exchequer of Eng- 
land, it is said—* the judge has a right to act upon all the uncontra- 
dicted facts of a case ; it is not necessary to leave every part to the 
jury. It is only when some doubt is attempted to be thrown upon 
the credibility of the witnesses, or where some contradiction occurs, 
or some inference is attempted to be drawn from some former fact 
not distinctly sworn to, that the judge is called upon to submit any 
question to the jury.”” 11 Meeson & Welsby, 217. 

In Ewing vs. Burnet, decided by the Supreme Court of the United 
States, plaintiff moved the Court to instruct the jury that he was en- 
titled to recover, which was refused and excepted to. The Court 
say, “ before this motion could be granted, the Court must have been 
satisfied that there was nothing in the evidence nor any fact which 
the jury could lawfully infer therefrom, which could in any way pre- 
vent plaintiff’s recovery.” 11 Peters, 50, 51. 

The case of McNeille vs. Holbrook, decided by the same Court, 
Ch. Justice Taney, delivering the opinion, is full to the entire ques- 
tion. The defendant moved to instruct the jury, that the evidence 
given on the part of the plaintiff was not sufficient to entitle him to 
recover on three of the notes, and a second instruction. 
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evidence was sufficient to » cutie 2 plaintif? to recover. The Supreme 
Court sustained the decision, saying “as to the first instruction, the 
negotiation as disclosed by the testimony was concerning the time 
of payment and not in relation to the amount to be paid, and there 
was an admission of the debt,” &c. 

** As to the second prayer, the Court would have been unquestion- 
ably bound to give it if there had been any testimony from which the 
jury could have inferred that that admission was an offer of compro- 
mise. ‘The same reasoning applies to the direction which the Court 
gave. Ifthere had been any evidence conducing to prove the fact 
insisted upon by defendant, the jury were certainly the proper judges 
of its sufficiency, and the Court could not, without encroaching upon 
the province of the jury, have instructed them on that point. But 
there was no contradictory testimony, nor any testimony in relation 
to the credibility of the witness.” 12 Peters, 88. 

In Toland vs. Sprague, the error assigned was, “that whether 
there was a stated account was a question of fact for the jury, and 
that the Court erred in taking that question from them.” The Court 
say, “the answer is, there was no dispute about the facts.” 12 Pe- 
ters, 336. To the same effect was the decision of the Supreme 
Court of Florida, in Sessions vs. Stephens, 1 Florida Reps. 

There are abundant other cases of the same Court affirming the 
same doctrine. In the case of Thompson vs. Nisbet, the Court of 
Appeals of South Carolina, say, “ the facts are undisputed, and pre- 
sent a case for the judgment of the Court with the same certainty as 
if they had been found by a special verdict.” ‘ Whether a contract 
is usurious, is a question of law. If the facts be disputed, the decis- 
ion of them is submitted to the jury with instructions, and if on a 
clear and uncontradicted state of facts, the Court does not give judg- 
ment, it surrenders to the jury its proper fuhction and authority to 
enforce the law.”” 2 Richardson, 75. 

It is believed to be the received doctrine of all the Courts in the 
Union, where not inhibited by special, legal prohibition. We are, 
then, of the opinion, that the third instruction should have been given. 
The judgment of the Court below, will be, therefore, reversed with 
costs, and the cause remanded for a new trial to be had therein, not 
inconsistent with this opinion. 
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[On a subsequent day, near the close of the term, Chief Justice 
Douglas delivered the following opinion in this case for himself and 
Justice Lancaster, the object and design of which will be seen by 
reference to the opinion itself :] 

We concur in the conclusion to which Judge Baltzell has arrived in 
the opinion pronounced in this case : that the contract sued upon was 
usurious : that the Court below erred in its instructions to the jury 
in regard to the question which there arose, whether it was usurious 
or not. But we did not deem it necessary to discuss the doctrine 
relative to the powers of the Court to charge a jury, or the nature of 
the instructions that may be given, as no questions of that kind were 
presented by the record. It was not pretended that the Court had 
exceeded its powers in charging the jury, or that it had departed from 
the evidence in the instructions it gave, the only complaint being 
that it had taken an erroneous view of the law applicable to the case 
made by the proof. We therefore thought it better to leave those 
questions to be discussed when a proper case should arise. 

We did not, therefore, look into the authorities cited upon those 
questions. The course of argument and authorities cited, seemed 
well calculated to leave the impression upon the mind of the reader, 
that this Court entertains the opinion that a Judge in this State may 
charge the jury upon the facts of the case, and express to them his 
conclusions and deductions from the testimony adduced in the case, 
propositions to which we cannot assent. We have, therefore, looked 
into some of those authorities since that opinion was pronounced, 
and so far as our examination has extended, we think that when they 
are fully read, and their whole scope and bearing duly considered, 
they will be found generally to sustain the doctrine laid down in 11 
Peters’ Reps., 50, 51, which is one of the cases to which reference 
is made, though the part we quote is not cited. The Court in that 
case, immediately following the citation alluded to, said, “it is the 
exclusive province of a jury, to decide what facts are proved by com- 
petent evidence. It was also their province to judge of the credibil- 
ity of a witness, and the weight of testimony as tending in a greater 
or lesser degree to prove the facts relied on. And these were mat- 
ters with which the Court could not interfere.” And this we deem 
to be in accordance with sound principles, and well sustained by au- 
thority. The case of Thompson vs. Nesbit, cited from 2 Richardson 
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Law Reps., 75, was a motion for a new trial on the ground that 
“the evidence clearly established a case of usury, and his Honor 
should so have charged the jury; and the verdict is contrary to the 
law and the evidence.” The Court said, “the facts are undisputed 
and present a case for the judgment of the Court, with the same cer- 
tainty as if they had been found by a special verdict.”” Whether a 
contract is usurious is a question of law. And either because the 
Court had not laid down the law to the jury, upon that question, with 
sufficient clearness and force, or because the Court considered the 
verdict to be contrary to law and the evidence (it does not appear 
which,) a new trial was granted. The Court in the case of Mitchel 
vs. Williams, 11 Meeson and Welsby, 216, also cited, (which was 
likewise a motion for a new trial) held that where there is an un- 
contradicted state of facts, or the facts are immaterial, the Court need 
not charge the jury upon them at all, a doctrine not in accordance 
with that which the case of Thompson vs. Nisbet seems to have 
been cited to sustain. And if this be sound law, (a question we need 
not decide) the Court in the latter case must be presumed to have 
granted the new trial, because the verdict was “ against law and ev- 
idence,” and not because the proper instruction was not given to the 
jury. In regard to the case of Sessions vs. Stephens, 1 Florida R.,; 
239, it might, perhaps, be sufficient to say, that it was decided be- 
fore our statute of January 3d, 1848, “'To amend the act regulating 
judicial proceedings,” which especially prescribes that “the Judge 
presiding on the trial of a common law case shall charge the jury 
only upon the law of the case,”’ was passed. But it may not be im- 
proper to observe that much of the language of the bill of exceptions 
in that case, seems to be rather that of the counsel who drew it, than 
of the Court speaking to the jury, for by reference to the record, it 
appears that it contains the following passage, viz: “In this case it 
was clearly proven that Sessions took the note after it became due, 
and that before he took it the defendant had been garnisheed by one 
James Branon. Held that plaintiff is not entitled to recover.” 

The language therefore, had undoubtedly been changed, and very 
likely in the hurry of business some portion of the charge was inad- 
vertently left out ; but if given in that strong language to the jury, 
without leaving to them the question whether such facts were proven 
or not, the Judge who tried that cause is satisfied upon the most ma- 
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ture reflection that it was not justified by sound principles even be- 
fore the passage of our statute above mentioned, unless the facts were 
fully and distinctly admitted. And we are clearly of opinion that 
such mode of charging is by that statute now clearly prohibited. 

The Supreme Court of Iowa, in the case of Frederick vs. Gas- 
ton, 1 Green’s Reps., 403, 404, said: “ It is very evident to us, that 
the Court instructed the jury upon questions of fact, which we think 
the Court ought never to interfere with in jury trials. At common 
law, it is true, (say that Court,) the facts and testimony were taken 
up in this order by the Judge, and placed in review before the jury, 
and the practice was frequently carried to such an alarming extent, 
that the jury became mere machines in the hands of the Court, to 
reflect back a verdict, which the Court would more than intimate, by 
a particular reference to and application of the facts ;” and after no- 
ticing that, in many States of the Union, it is the practice of the 
Courts to charge the jury upon the facts, say—* But, in this State, 
the Legislature, to protect the people against any such interference of 
the Court, upon matters of fact submitted to the jury, and to secure 
to the parties a just and perfect trial, have passed a law, by which 
the Courts are confined to instructing the jury upon questions of 
law.” The statute provides that the District Court, in charging the 
jury, shall only instruct them as to the law of the case, (citing Re- 
vised Statutes, page 475, sec. 35,) and adding—“ The only safe rule 
is to confine the Courts to the law ;” and in this sentiment we fully 
agree with that Court, and we deem it very important that the boun- 
daries between the power of the Court and the province of the jury 
should be distinctly preserved. In the case of the King vs. The 
Dean of St. Asoph, Lord Mansfield observed, “That the fundamep- 
tal definition of trial by jury depended upon the universal maxim, 
«Ad questionem juris non respondent juratores, ad questionem, facti 
non respondent judices ;’’’ and his Lordship added, “‘ Where a ques- 
tion can be severed by the form of the pleadings, the distinction is 
preserved upon the face of the record, and the jury cannot encroach 
upon the jurisdiction of the Court—where, by the form of the plead- 
ings, the two questions are blended together, and cannot be separated, 
upon the face of the record, this distinction is preserved by the hon- 
esty of the jury. The constitution trusts that, under the direction of 
a Judge, they will not usurp a jurisdiction that is not their province. 
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They do not know, and are presumed not to know, the law—they 
are not sworn to decide the law—they are not required to decide the 
law. It is the duty of the Judge, in all cases of general justice, to 
tell the jury how to do right, though they have the power to do 
wrong, which is a matter entirely between God and their own 
consciences.”” 2] Howard’s State Trials, 1039, 1040. 

Mr. Hargrave, in a note to Coke on Litt., 1551, after a dissertation 
on the subject, marked with his usual refined learning, states the re- 
sult to be, “that the immediate and direct right of deciding upon 
questions of law is intrusted to the judges—that in a jury, it is only 
incidental—that, in the exercise of this incidental right, the latter 
was not only placed under the superintendence of the former, but 
are in some degree controlled by them, and, therefore, that, on all 
points of Jaw arising on a trial, juries ought to show the most re- 
spectful deference to the advice and recommendation of the judges.”’ 
2 Wynne Eunomus. Bushell’s case, 6 Howard’s State Trials, 999, 
1008, 1013, 1014. Vaughan Rep., 135, S.C. Franklin’s case, 
17 Howard’s State Trials, 625. The King vs. Woodfall, 5 Bur- 
row, 2661. To all this we freely assent ; but the principle here 
asserted by Lord Mansfield is to be taken in connection with what is 
said by the same learned judge and distinguished jurist, viz: “‘ That 
the fundamental definition of the trial by jury depends upon a uni- 
versal maxim, which is without exception ; though a definition or 
maxim without exception, it is said, is hardly to be found, yet his 
Lordship considered this to be a maxim without exception—‘ Ad 
questionem juris non respondent juratores, ad questionem facti, non 
respondent judices.’’’ Worthington on Juries, 131, 132. “ That 
declaration in our books, ‘ Ad questionem facti, non respondent ju- 
dices, ad questionem legis, non respondent juratores,’ taken literally, 
(says the author,) is true ; for if it be demanded what is fact, the 
Judge cannot answer it ; if it be asked what is law in the case, the 
jury cannot answer it.”” Worthington on Juries, 129, 130. 27 Law 
Library, 42, 43. 

Our statute was doubtless passed for the same purpose as that of 
Iowa, to secure to the parties a full and perfect trial, without inter- 
ference of the Court upon matters of fact, and preserve the purity of 
jury trials. We have deemed it advisable to say this much upon this 
subject, by way of protestando ex abundanti cautela, lest, hereafter, 
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at any time, it should be said that we had assented to doctrines which 
tend to sustain a course of proceeding, not in accordance with the 
provisions of our statute above mentioned, which, in our opinion, 
governs the Courts of this State, upon the subject we have had oc- 
casion to consider. [Note.] 


Jasper Strronc, APPELLANT, vs. Georce WILLIs, ET AL., APPEL- 
LEES. 


A trustee cannot renounce, after having accepted the trust, but must execute the 
provisions of the trust deed. 


A deed of trust conveying property to trustees, for the sole and separate use of 
the grantor’s wife and children, free from the debts of the grantor, secures 
the property so conveyed against the debts and claims of the trustees execu- 
ting the deed, and accepting the trust. A trustee executing such a deed and 
accepting the trust, cannot assail it as fraudulent, and subject the property 
to the payment of a debt due to himself from the grantor. An attempt to 
do so isa breach of trust—he cannot be both trustee and assailant of the 
trust deed. 


Jasper Strong filed his bill in the Circuit Court of Escambia 
County, against George Willis, Mary B. Dallas, Alexander J. Dal- 
las, Jr., Byrd C. Dallas and Henrietta C. Dallas, alleging and 
setting forth—That, in the summer of the year 1838, he entered into 
a verbal contract with Alexander J. Dallas, since deceased, whereby 
it was agreed that he should erect and finish a dwelling house for the 





Nors.—Judge Baltzell requests the Reporter to state, that the foregoing opinion 
was not submitted to him, nor was it considered in conference with the Judges. 
Several weeks after the principal opinion was delivered by him as the judgment 
of the Court, the Chief Justice produced and read in open Court the foregoing as 
the opinion of himself and Judge Lancaster, and this was the first time Judge B. 
saw it. He does not (he states) feel called upon to express his approbation of, or 
dissent from, the views taken, which he might have done, if the opportunity had 
been afforded him, according to the regular action of the Court. If the majority 
disagree with the sentiments or views expressed in an opinion, their course (in 
the opinion of Judge B.) is to recall and correct it. But they are concluded 
from dissent, after a an opinion to be read in Court as their judgment. 

The Reporter would add, that there is no difference between the two opinions 
upon the only question in the case—that is, whether the contract sued on was 
usurious or not. 
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said Dallas on lot number 276, in the City of Pensacola ; that he 
should keep an account of the expense of the work and materials 
furnished, and that said Dallas should pay him for the same, upon the 
completion thereof; that this contract and agreement were fully exe- 
cuted on his (complainant’s) part, at an expense of upwards of six 
thousand dollars ; that, on the thirty-first day of December, 1838, a 
deed of trust was executed by the said Dallas, in behalf of his wife, 
Mary B. Dallas, and his children, the said Alexander J. Dallas, Jr., 
Byrd C. Dallas and Henrietta J. Dallas, whereby the said lot and 
building and other property were conveyed to complainant and G. 
Willis, (who is made a party defendant, ) for the use and benefit of the 
said wife and children of Alexander J. Dallas ; that complainant exe- 
cuted the deed and accepted the trust, but with no intention on his 
part to surrender any legal or equitable right which he might have 
to enforce against the property of the said Dallas the payment of his 
debt ; that Alexander J. Dallas died in the year 1844, the debt to the 
complainant being due and unpaid, and that Mary B. Dallas, his wid- 
ow administered upon his estate ; that, in theyear 1847, complainant 
obtained a judgment against the administratrix for the sum of four 
thousand one hundred and seventy-five dollars and 98-100, being 
the amount due him under the contract and agreement before referred 
to; that the execution issued on the judgment aforesaid was levied on 
the lot No. 276, in the City of Pensacola, there being no personal prop. 
erty of the intestate in the hands of the administratrix to be admin- 
istered, and no lands or tenements not conveyed by said deed of trust. 

The bill then charges that the settlement attempted to be made by 
said deed was made upon the said wife of the intestate afler mar- 
riage ; and that with reference to all the beneficiaries under the said 
trust, it was purely voluntary and without valuable consideration ; 
and that the complainant is not barred or precluded from the payment 
of the debt due to him from the said Dallas, by reason of his having 
been a party to the said deed of trust. 

The specific relief prayed for is, that the property levied on may 
be sold for the satisfaction and payment of the judgment at law, and 
that defendants be perpetually enjoined from setting up any claim to 
said property. 

The following is the deed of trust referred to in complainant’s 
bill, and prayed to be taken and considered as a part thereof ;— 
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This indenture tripartite between Alexander J. Dallas of the first 
part, George Willis and Jasper Strong, their heirs, executors and 
administrators, of the second part, Mary Byrd Dallas, wife of Alex- 
ander J. Dallas, and Alexander James Dallas, Jr., Byrd C. Dallas, 
and Henrietta Constantia Dallas, children of the said Alexander J. 
Dallas: ‘That is to say, Alexander James Dallas, Jr., by his former 
wife, and Byrd C. Dallas and Henrietta Constantia Dallas, by his 
present wife, Mary Byrd Dallas: Whereas, the said Alexander J. 
Dallas is desirous of providing more effectually for the support and 
maintenance of his said wife Mary Byrd, and his said children: 
Now this indenture witnesseth, that the said Alexander J. Dallas, 
for and in consideration of the premises, and for and in consideration 
of the natural love and affection which he hath and beareth towards 
his said children, Alexander James, Byrd C., and Henrietta Con 
stantia, and for the purpose of providing more effectually for the sup- 
port and maintenance of his wife, Mary Byrd, during her life, and 
for and in consideration of the sum of ten dollars to him in hand paid 
by the said George Willis and Jasper Strong, the receipt of which is 
hereby acknowledged, he, the said Alexander J. Dallas, hath given, 
granted, bargained, and sold, aliened, enfeoffed, conveyed, and con- 
firmed, and by these presents doth grant, bargain, sell, alien, enfeoff, 
convey and confirm, unto the said George Willis and Jasper Strong, 
their heirs, executors, and administrators, the following pieces, par- 
cels, or tracts of land, situated and bounded as follows, to wit: a cer- 
tain lot or parcel of land, situate, lying and being in the city of Pen- 
sacola, and known on the plan of the said city as number two hundred 
and seventy-six, (276,) containing eighty feet front on Intendencia 
street, by one hundred and seventy in depth. Also the following 
tracts of land, lying, situate, and being in the county of Escambia 
and Territory of Florida, viz: Fractional section twenty-nine, (29,) 
of township two, (2) range thirty, South and West, containing thirty- 
eight acres and fifty hundredths of an acre. Also, Fractional sec- 
tion twenty-seven, (27) township two, (2) range thirty, (30) South 
and West, containing one hundred and nine acres. The afore- 
said lands being in the district of lands subject to sale at Tal- 
lahassee, Florida. Also, a certain lot situated on Intendencia 
street in the city of Pensacolg, and known and distinguished 
in the plan of the said city by the numbers or figures two hun- 
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dred and seventy-five (275,) containing eighty feet front on In- 
tendencia street, and one hundred and seventy feet in depth. Also, 
the following negro slaves, to wit: A certain negro woman named 
Fanny and her future increase. Also, Lydia and her future increase. 
Also, a certain negro woman named Betsey, together with her fu- 
ture increase. 

To have and to hold, the aforesaid pieces, parcels or tracts of land, 
together with their improvements and appurter.ances, and also, the 
negro slaves aforesaid, with their future increase, unto the said 
George Willis and Jasper Strong, their executors and administrators. 
In trust, nevertheless, to, and for the following uses, intents and 
purposes, and to and for no other use, intent or purpose whatsoever : 
That is to say, in trust to and for the sole and separate use, benefit 
and behoof of the said Mary Byrd, wife of the said Alexander J. 
Dallas, and the said children, Alexander James Dallas, Jr., Byrd C. 
Dallas, and Henrietta Constantia Dallas, free and exempt from the 
debts, contracts, and incumbrances of the said Alexander J. Dallas, 
free and exempt from any control, right, title, interest or property on 
the part of the said Alexander J. Dallas, of, in and to the same or 
the rents, issues, or increase or profits thereof, but the said several 
pieces, tracts or parcels of land, together with the improvements, 
rents, issues, and profits thereof, as well also the several negro slaves 
aforesaid, together with their future increase, profits and issues, to be 
and remain to the sole and separate use, benefit, and behoof of the 
said Mary Byrd, wife of the said Alexander J. Dallas, and the said 
children, Alexander James Dallas, Jr., Byrd C. Dallas, and Henri- 
etta Constantia Dallas, and to be used and appropriated in manner 
and form as hereinafter prescribed, to wit: The rents, issues, and 
profits of the said several tracts, pieces or parcels of land, together 
with their appurtenances ; also, the said several slaves, their future 
increase as aforesaid, shall be appropriated in equal proportions to 
the support and maintenance of the said Mary Byrd, and the said 
children, Alexander James Dallas, Jr., Byrd C. Dallas, and Henri- 
etta Constantia Dallas, for and during the life of the said Mary 
Byrd ; and after the death of the said Mary Byrd, the said several 
tracts of land and the said negro slaves shall be equally divided 
between the said Alexander James Dallas, Jr., Byrd C. Dallas, 
and Henrietta Constantia Dallas. But the said Mary Byrd, wife 
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of the said Alexander J. Dallas, shall have her elections to use, 
occupy and enjoy any one of the aforesaid several pieces or parcels 
of land with its improvements, also any one of the several slaves 
aforesaid with her future increase, as an equivalent for her propor- 
tion of interest, or profit under this deed, although it may exceed in 
value and profits her rateable portion under this deed ; and in the 
event of such an election being made by her, and exceeding the rents, 
issues, increase, and profits, then the remainder of the property shall 
be equally divided between the said children, Alexander James Dallas, 
Jr., Byrd C., and Henrietta Constantia, but should such a selection 
fall short in value of her third or proportion of the rents, issues, in- 
crease or profits, the said Trustees shall make good the deficit. 

In witness whereof, the parties to these presents have hereto set 
their hands and’ seals at Pensacola, this 31st day of December, in 
the year of our Lord one thousand eight hundred and thirty-eight. 

A.J. DALLAS, —[Seal.] 
GEO. WILLIS, [Seal. ] 
JASPER STRONG, [Seal.] 


To this bill the defendant’s filed a demurrer. 

At the Fall Term, 1849, of the Circuit Court of Escambia Coun- 
ty, Hon. Gzorcr S. Hawkins, Judge of the Western Circuit, presi- 
ding, this cause having been by consent set down for final hearing, 
and having been heard on the bill and demurrer, it was decreed by 
the Court that the demurrer be sustained, and that the bill of com- 
plainant be dismissed for want of equity, and that complainant pay 
all costs, &c. 

From this decree, the complainant prayed an appeal to the Su- 
preme Court, and it was granted him. 





B. D. Wright, for appellant : 


In this case, the bill and demurrer present the following facts : 

Ist. In 1838, Alexander J. Dallas, deceased, employed Strong, the 
complainant, to build him a dwelling house in Pensacola. This 
Strong did, at large expense to himself, receiving from Dallas but a 
small sum in part payment. 

2d. In 1839, Dallas executed a deed of trust to George Willis and 
the complainant, whereby he conveyed to them the lot whereon said 
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house was s built, and all his an property, in trust for “Mary B. Dal- 
las, his wife and his three children. 

3d. That said deed of trust had no other consideration but the love 
and affection of the said Dallas for his said wife and children. 

4th. That suit at law was afterwards brought against the adminis- 
tratrix of Dallas, and a judgment was recovered against her as such, 
by the said Strong, for the sum of $ , the balance due to 
Strong, upon the contract for building the house. 

5th. That execution issued on the judgment, and was levied on the 
house and lot in question—no other property of the intestate being 
found. 

The object of the bill is to relieve the property of the pretended 
title growing out of the deed of trust, so that the same may be sold 
for the satisfaction of the judgment. 

The only question in the case is, whether the deed of trust is 
available, as against the pre-existing debt of the complainant. And 
this depends upon the question whether the complainant’s being a 
party to the deed of trust destroys, or otherwise affects his rights as 
a creditor. 

A careful comparison of our statute with that of 13th Elizabeth, 
will show that the two statutes are identical in principle, and nearly 
so in terms. These statutes strike directly at all voluntary convey- 
ances, and instead of requiring proof of the intent to defraud, (as 
was, to a certain extent, requisite at common law,) they infer the in- 
tent (as against pre-existing debts) from the voluntary nature of the 
conveyance. The common law opposed itself to actual fraud in all 
aspects ; but the common law was not adequate to the preservation 
of the rights of creditors and purchasers ; and so the statute has set 
up certain indicia of fraud; thus making it a question of law, rather 
than of fact. 7th Cowen, 304. 9th John. Rep., 342. Roberts on 
Fraudulent Conveyances, 83, 450, 451. 

In the case of such conveyance, when the person making it is in- 
debted at the time, the conveyance is void ipso facto; in case of 
subsequent indebtedness, (or a subsequent conveyance,) such volun- 
tary conveyance is void by relation merely. In the earlier cases de- 
cided under 13th Elizabeth, some contrariety of opinion seems to 
have prevailed, as to the effect of family settlements upon the right 
of subsequent creditors, (the party making such settlements not being 
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indebted at the time.) 2nd Atkins, 13. 2d Ves., 10. 2nd At., 
520. 

But there never was a case since the passage of the 13th Eliza- 
beth, where a merely voluntary conveyance was deemed good, as 
against the rights of a creditor existing at the time of the conveyance. 
1 At., 94. 2d At., 600. 

This is not denied on the other side, but it is contended that a 
distinct inquiry is here presented, by the complainant’s being one 
of the trustees. Let us examine. At law and in equity, the prop- 
erty in question was responsible for the debt of complainant, as 
against any one claiming under a merely voluntary conveyance— 
that is to say, such conveyance was void as to this debt. Strong had 
a right so to consider it. 

If, then, the conveyance was void as to Strong’s debt, the accident 
of his being one of the trustees does not give it validity, unless it be 
upon the ground that concealment is, in such cases, a necessary indi- 
cium of fraud ; and so far is this from being the case, that even a 
purchaser, for valuable consideration, (under the 27th Elizabeth,) 
may treat a former voluntary conveyance as fraudulent, though he 
had full notice of such voluntary conveyance when he purchased.— 
5 Co. Rep., 60. Cowper, 278. 4th Atkins, 412. 

The language of the statute is, “ for the intent and purpose of de- 
frauding,” &c.. Some of the decided cases go to the length of es- 
tablishirig the principle, that the “ intent and purpose” here denoun- 
ced, may exist in the purchaser, as well as in the seller, and that 
even a conveyance, for an adequate valuable consideration, shall be 
deemed void, as against pre-existing debts, where it is ascertained that 
the purchaser knew of the intent to defraud. Strong’s assenting, 
then, (for his being a party to the deed amounts to no more,) to this 
deed of trust, does not in the least affect the “ intent’ of the other 
party. This must be judged of by the effect of the conveyance, 
which certainly is to “ hinder, delay and defraud.” 

Assuming that this conveyance, then, was void, on account of its 
being voluntary, there is no force whatever in the objection that 
Strong is one of the trustees. His being so, does not make the con- 
veyatice more or less voluntary. The only difficulty in the case 
grows out of the misuse of the word “ fraudulent.” It matters not 
though the most perfect good faith existed in a transaction of this 
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sort—still, if those badges of fraud (to wit, a voluntary conveyance 
and indebtedness at the time) be presented by the case, they are 
conclusive. 


W. Anderson, for appellee: 


The deed from Dallas to Strong and Willis, in trust for the wife 
and children of the grantor, is sought to be set aside by Strong as 
fraudulent upon the ground that Dallas was indebted to Strong at the 
time of its execution. 

It is to be observed that Strong was himself a party to the deed, 
he having accepted the trust under his hand and seal. 

As a voluntary conveyance is not fraudulent of itself, it is necessary 
to inquire whether under the circumstances of this case Dallas commit- 
ted a fraud either actual or constructive on Strong. ‘The mere fact 
of indebtment at the time does not, per se, constitute a substantive 
fraud to avoid the voluntary conveyance even in regard to prior cred- 
itors—but the question whether it is fraudulent or not is to be ascer- 
‘tained from all the circumstances of the case—and if the circumstan- 
ces do not establish fraud, then the voluntary conveyance is deemed 
above all exception.” 1 Story’s Eq., pp. 354-5. 

Dallas, making the conveyance to Strong, of course proves no con- 
ccealment was designed. Strong, accepting and ratifying the trust, 
waives all objection to the conveyance, and negatives any fraudulent 
intent on the part of Dallas. 

If there was an absence of fraud, the deed cannot be set aside. 
3 Desau, 1. 

Strong is also estopped from denying the vaKdity of this deed by 
being a voluntary party to it. 


BALTZELL, 2. 


This is a suit in Chancery by the complainant, Strong, alleging 
indebtedness of the late Alexander J. Dalias, to an amount of nearly 
six thousand dollars, through a centract made in the summer of 1838, 
for the erection and finishing a dwelling house ‘en lot 276, in the 
city of Pensacola. The bill alleges that in December of that year, 
‘a deed of trust was executed by the said Dallas in behalf of his 
wife and children, whereby the said lot and building and property 
*were conveyed to complainant and the defendant, Willis, as trustees 
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for the use and benefit of the said wife and children. Complainant 
alleges that “he became a party to the deed of trust by accepting the 
trust, but with no intention on his part to surrender any legal or equi- 
table right which he might have to enforce against the property of 
the said Dallas, the payment of his debt abovementioned, and set 
forth,” and he asks for a sale of the trust property. ‘The defendants 
demur to the bill, and raise the simple question whether it is compe- 
tent for a party, after having by his signature, accepted the trusts of 
a deed, thus to complain of it as fraudulent. It is purely a question 
of law, and to be decided as if the facts presented by the bill had 
been admitted by the answer. The office of trustee, his duty, rights, 
powers, and obligations are now well ascertained and understood 
(having been declared by the Courts in such terms) as to create an 
exclusive branch of equity jurisprudence. Amongst the rules estab- 
lished, we recognize the following :—“ The trustee holds the estate 
for the cestui que trust, and to effect the purposes and objects decla- 
red by the deed.”’ He cannot renounce, after acceptance, but must 
execute its provisions. He is bound to convey, at the direction of 
his cestui que trust, and may be compelled by suit to fulfil any par- 
ticular act of duty. Ifthe estate is assailed, his duty is to protect it 
—he may be enjoined from committing a breach of trust, and his 
laches or tort shall not effect the cestui que trust. Bearing in mind 
then, these principles, let us examine the trust deed in the case un- 
der consideration, to ascertain the duties imposed and the trusts and 
covenants assumed by the trustees, and to see how far the individual 
right of one of them, as presented by this bill, may be consistent 
with them. The deed is in the usual form, and as a copy of it will 
be given by the reporter, we refer only to the material parts of it. 
The conveyance is declared to be in “ trust for the sole and separate 
use, benefit and behoof of the sole and separate use of the wife and 
children, free and exempt from the debts, contracts and incumbrances 
of the said Alexander J. Dallas, free from any control, right, title 
interest or property of the said Dallas,” and provides that the rents 
and profits of the lands, &c., shall be appropriated to the support and 
maintenance of the said wife and children.” This, undoubtedly, is 
an express declaration on the part of Willis and Strong, the trustees 
signing the deed, that the property shall not be disposed of to pay the 
debts of the grantor, amongst which clearly would be embraced debts 
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due to the trustees as well as to any one else. ‘The property is not 
only not to be subject to the debts of Dallas, the grantor, but the 
trustees engage that it shall be appropriated to the support of the 
family. If assailed by a stranger, the duty of such trustee would be 
to defend and protect the property, and he would be compelled to do so. 

Does he occupy a more favorable position, as far as his own rights 
are concerned ? Can he, who has undertaken by his solemn act to 
defend this property, and carry into effect its objects and purposes of 
express and specific character, be permitted himself to turn round, 
repudiate the trust, and defeat and destroy it ? 

If the design of complainant was, as he states it to have been in 
his bill, not to surrender any equitable or legal right which he might 
have to the property, he should have insisted upon a declaration to 
that effect in the deed, and his neglect to do so, should be regarded 
as a waiver on his part. The deed is equivalent to a covenant or 
agreement on his part, that the property should be free from his own 
debt, as it undertakes to defend it generally against the debts, con- 
tracts and incumbrances of the grantor. Nota case has been ex- 
hibited to us in which a trustee has been permitted in a Court of 
Equity to occupy such an anomalous position ; and to allow it, would 
be to assume a position directiy in opposition to all the leading and 
governing principles and rules upon which this branch of equity has 
been constructed. This would, indeed, be giving judicial sanction to 
such a design. 

One of the rules alluded to above is, that, in attempting an injury 
to the trust property, the trustee acts without warrant, and in breach 
of his duty. What more serious injury—what more intolerable breach 
of trust, than to assert a right in the trust property, for his own indi- 
vidual purposes ?—to ask that property, which, by his own act, has 
been confided to his care, to guard and protect for the wife and chil- 
dren of the grantor, shall be sold and appropriated to his own use ? 

‘ Another principle, common to this as well as to every other branch 
of the law, is, that a man should not be permitted to allege his own 
fraud. If decedent was in debt, so as to make this deed a fraud as 
to creditors, complainant did wrong in aiding and sanctioning the 
act. It cannot be regarded as a fraud as to himself—for by his free 
act, his solemn deed, he has consented, as he had a full right to do, 
that the property should not be subject to his debts, but that he would 
look to other means for payment. 
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The case of a purchaser, for a valuable consideration, with notice 
of a prior fraudulent sale, is not that of complainant. As to him, 
such sale is in law a nullity, as if it never had been made. It is not 
a matter to which he is committed, and with which he had any con- 
nection or concern. It would be different, if such a purchaser had 
been pledged by solemn deed to sustain the very claim which he was 
asking leave of the Court to assail. 

It may be a case of hardship for the complainant ; but it is not 
the province of the Courts nor of the law to compensate.the defi- 
ciencies of parties, or repair the consequences attending their neg- 
lect or inattention. If we mistake not, a law of the State provides a 
lien to mechanics, which might have been available to complainant— 
or he might, before undertaking the work, have required security— 
or, by declining the office of trustee, he might have occupied the po- 
sition of a creditor, so as to assert the defects or fraud in a deed or 
deeds made to his prejudice or injury ; but he cannot be both trustee 
and assailant of the trust deed; he cannot be both maintainer and 
holder of the legal title, and the asserter of its invalidity. For these 
reasons, we think the decree of the Court below must be affirmed, 
with costs. 


Isaac W. Mrrcnets, ApPELLANT, vs. Frepertck R. Corron, Ex- 
ECUTOR OF Joun W. Corren, APPELLEE. 


Under the discretion vested in the Courts by the act of November, 1828, section 
50, in reference to the allowance of amendments in pleadings at any time 
before trial, the plea of the statute of limitations may be filed. 


Admissions made by the counsel of a party must be made in his presence, and 
without objection, to be binding upon him. Admissions by counsel of the 
law will not affect his client’s rights, if there should be error in the admis- 
sion. 


The act of 1833, in regard to usurious contracts, declares that “ the interest on the 
same shall be void, and the obligor or obligors forever exonerated from pay - 
ing the same.’’ This provision making only the interest void, excludes the 
idea of making void the principal. 
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may be injured, or his rights affected, will invalidate the contract as to him, 
and discharge him from all liability. But the contract between the prinei- 
pal parties, of which a surety, without privity, can avail himself, for his dis- 
charge, on the ground of concealment, must be a valid contract as between 
the principals; and the act or transaction of which the surety seeks to avail 
himself for his discharge, must be such as lessens the ability of the principal 
to comply with his contract, or alters the rights of the parties, or enlarges the 
demand, to the prejudice of the surety. 


The statute declaring that the whole interest only shall be void in a usurious con- 
tract, does not enlarge, but diminishes, the liability of the surety. An agree- 
ment therefore between the principals for usurious interest, to which agree- 
ment the surety was not a party or privy, does not discharge the surety from 
his liability on the principal valid contract between the parties. 


Appeal from the Circuit Court of Leon County. 

On the trial of this cause in the Court below, at the Fall Term, 
Hon. Tuomas Batrzett, Judge of the Middle Circuit, presiding, 
the same issues were tried that were presented and tried on a former 
trial between the same parties at the Spring Term, 1847, of said 
Court. Two other issues were taken and tried in this case, upon two 
additional and amendatory pleas, which the Court permitted the de- 
fendant to file, viz: The plea of the statute of limitations, and a plea 
of the discharge of Cotten, the surety, by reason of an alleged giv- 
ing of time, and extension of credit to Doggett, the principal, without 
the knowledge or consent of the surety. 

The testimony submitted to the jury was the same that was given 
on the former trial—a statement of which (as well as of the plead- 
ings) will be found in the report of the case between the same par- 
ties, in the second volume of Florida Reports, page 136, and in the 
report of the case of Mitchell vs. Doggett, decided at January Term, 
1847. See Ist Florida Rep., 356. 

On the trial of this cause, plaintiff’s counsel moved the Court to 
instruct the jury, as follows : 

1. That the plaintiff may recover the consideration given for any 
usurious note or security on the money counts, provided there is no 
usury in the consideration itself. 

2. If the jury believe, from the evidence, that the note of the first 
day of January, 1839, contained no usury, and was a valid contract 
in all respects, and was the consideration of the subsequent usurious 
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contract, den the plaintiff i is entitled to recover the principal sum of 
said note, with legal interest thereon, up to the period of the making 
of the subsequent usurious contract, under the money counts in the 
declaration. 

3. That our statute avoids only the interest on an usurious contract, 
and has nothing to do with interest or principal of a prior contract 
between the same parties, though such contract may be used as the 
consideration for a usurious contract ; but the creditor is entitled to 
recover for his principal sum due and the legal interest up to the 
time of making such usurious contract. 

4. The party setting up fraud, concealment, or giving time with- 
out consent of surety, or other matter in discharge of surety, must 
prove his allegations in discharge of himself. 

5. That if the jury believe, from the evidence, that a promise was 
made by Henry Doggett, the principal debtor, to pay usurious in- 
terest in future for forbearance, such promise is void, and does not 
operate to discharge the surety, but both principal and surety are 
liable to pay the principal debt and legal interest up to the time of 
the making the usurious contract. 

6. That both Cotten and Doggett being bound in the first in- 
stance, and the giving the note with the usurious premium being a 
subsequent and a distinct transaction, although the note declared on, 
or any part thereof, might be void, the pre-existing debt may be re- 
covered on the money counts. 

7. By our law, if the jury find usury, they can only deduct interest 
from the time the usury commences. 

8. If two or more persons are jointly, validly bound, the law im- 
plies that the consideration passed to both of them. 

9. That, under the statute of usury, a note or other security given 
upon a usurious contract, is not declared or made void, but the statute 
acts upon and makes void so much of the contract as relates to the 
interest secured thereby, both legal and the excess thereof; in other 
words, acts upon the contract, so far as the interest is concerned, 
from the time at which such illegal and usurious contract for extra 
interest is entered into and made. 

10. That any acknowledgment or admission that the debt is a 
present and subsisting debt and unpaid, from which a promise to pay 
may reasonably he implied, will be equivalent to an express promise, 
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and will equally support the action ;: and when a general acknow- 
ledgment of a’present subsisting debt is made, where nothing is said 
to prevent it, a general promise to pay may and ought to be im- 
plied. 

11. That it is not necessary that the acknowledgment should state 
the amount of the debt—extrinsic evidence is admissible to prove that. 

12. If the jury believe, from the evidence, that John W. Cotten, 
by his letter of the 25th November, 1844, acknowledged and admit- 
ted a present subsisting indebtment on account of the debt due by 
Doggett and Cotten specified therein, then that the law implies a 
promise therefrom to pay, and will save the bar of the statute, if 
within five years prior to the institution of the suit. 

Which said instructions, excepting the tenth (10th) and twelfth, 
(12th,) the said Judge did then and there give in charge to the jury ; 
and the said tenth (10th) and twelfth (12th) instructions, the said 
Judge did refuse to give in charge to the said jury. 

And the said Judge did further instruct and charge the jury as fol- 
lows, to wit: 

13. “If you shall be of opinion, from the evidence, that at the 
“ time of entering into the note sued upon for $15,955, of January, 
* 1841, signed by H. Doggett and J. W. Cotten, that J. W. Cotten 
“¢ was only security, and not primarily liable for the debt, by having re- 
«‘ ceived part of the consideration, and another note was given by the 
“ principal, Doggett, for the sum of $ , for part interest of said 
‘* note, as part of the contract, but extending the same two and a half 
‘per cent. further, unknown to, and without any communication 
“ with, the security, so that he remained wholly ignorant that twelve 
“and a half per cent. interest was in fact agreed to be paid by his 
“ principal, instead of ten per cent., as agreed by the note executed 
“ by the two, that this in law is a fraud on the security, invalidates 
“his note and agreement, and plaintiff has not a right to recover 
“« thereon. 

14. “ That, under the decision of the Supreme Court, the note of 
“* 1839 is evidence of a debt against defendant, under the common 
“ counts, and that plaintiff is entitled to recover thereon, unless pre- 
“ vented by the statute of limitations. 

15. “ That the statute of limitations is a bar to the recovery of the 
“ plaintiff on the note of 1839, five years having run upon it. 

18 
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16. “ That the letter of Cotten does not make a new promise, nor 
“ revive any engagement of Cotten ; its object seems to have been 
“to urge Mitchell to the early collection of the debt. To revive a 
“debt barred by the statute, there must be an express promise to 
‘“ pay.” 

And the jury found a verdict for defendant. 

And the said plaintiff, by his counsel, excepted and excepts to the 
refusal of the Judge to give in charge to the jury the tenth and 
twelfth instructions prayed and asked for by him; and also to the in- 
structions and charge given to the jury by the said Judge, numbered 
thirteen, fourteen; fifteen and sixteen, as above set forth ; and, inas- 
much as the several matters hereinbefore stated and set forth, and 
his exceptions, do not appear of record, the plaintiff, by his counsel, 
presents this his bill of exceptions, and prays that the same may be 
signed and sealed by the Court, and made part of the record ; and 
it is done accordingly. . 

Norre.—On the trial’of the said cause, and after the evidence on 
both sides had been closed and submitted to the jury, the counsel for 
the plaintiff, who first ‘addressed the jury and opened the cause, dis- 
claimed and abandoned all right and purpose to recover under the 
first count of his declaration, and on the note dated 2d January, 1841, 
on which said count was founded ; but stated that he claimed to re- 
cover under the general indebitatus assumpsit accounts, and on the 
note dated Ist January, 1839, for the sum of $13,186, for the amount 
of that note with interest, which said last mentioned note the said 
counsel then held in his hand and exhibited to the jury, as his then 
subsisting cause of action; and the arguments and addresses of the 
defendant’s counsel were then made to the jury and the Court, on the 
state of plaintiff’s case ; and, further, the counsel for the plaintiff, 
who concluded the argument to the jury, maintained his right to re- 
cover on the note of 1841; and having denied that the plaintiff ’s 
counsel were precluded. from maintaining their action on the said 
first count of their declaration, and on the note of 2d January, 1841, 
the cause of action therein declared on, by reason of any statement 
or admission made bythe leading and opening counsel in his ad- 
dress to the jury, and denying that any such had been made. There- 
upon the defendant’s counsel moved the Court to instruct the jury as 
follows : 
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“ That if the jury believe that the opening counsel for the plain- 
tiff placed his ground of recovery on the note bearing date in 1839, 
and on the general indebitatus assumpsit counts, that it is not com- 
petent for the concluding counsel for the plaintiff, after the counsel 
for defendant have concluded their argument to the jury, to revive 
and urge the recovery of the note, dated in 1841. That the plain- 
tiff is held to have abandoned that first-count, and all recovery under 
a” 

Which charge the Court refused to give, but allowed the plaintiff 
to claim before the jury a recovery on either and both counts, ex- 
tending at the same time permission to the defendant’s counsel to 
argue the case again to the jury, if they thought fit—of which per- 
mission, one of the defendant’s counsel availed himself, so far as he 
thought proper. 

To which ruling, defendant by his counsel excepted, and prays 
that the same may be certified and presented as part of the record of 
the case on the appeal by the plaintiff. 


Brockenbrough, for appellant : 

I. 

1. The Court erred in permitting defendant to amend his plead- 
ings by filing the plea of the statute of limitations: Because the 
statute being a strict defence, the Court should not relieve the party 
by permitting him to amend by adding the plea. Angell on Limita- 
tions, 312, 313. Jackson vs. Varick, 2 Wend., 294. Johnson vs. 
Green, 4 Gill and Jo., 381. 

2. The plea of the statute of limitations will not be received unless 
put in in due time, or amended if defective. La Motte vs. McLaugh- 
lin, 3 Har. and McH., 324. Perkins vs. Perkins’ Ex’r, 1 Har. and 
McH.., 400. 

3. Defendant will not be allowed to add the plea of the statute. 
Cox vs. Holt, 2 Wilson, 253. 

4. It is never allowed after issue joined. Hallegan vs. Golden, 
1 Wend., 302. A Arch. Pr., 124. 

5. On setting aside a judgment by default on affidavit of merits. 
the defendant willbe required to withdraw the plea of the statute 
Fox vs. Baker, 2 Wend., 244. 

6. It is not allowed to be added to a plea of the general issue, in 
an action of trespass for mesne profits. 2 Yeates, 279. 
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II. 

1. The Court erred in refusing the plaintiff’s instructions, 10 and 
12. Archbold on Plead. and Evid. Pr., 28. Tanner vs. Smart, 
6 Barn. and Cress., 603, 609. 2 Greenleaf Evidence. 

Ill. 

The Court erred in the instructions which it gave, numbered 13, 
th and 16. ~* 

As to 13, see Cotten vs. Mitchell, decided here last term, and | 
Comstock, 278. 

As to 16, see cases cited before on 2d head, from Archbold, 
Barnwell and Creswell, and Greenleaf. 

Also, 1 Espinasse, 435. Bailey et al. vs. Lord Inchiqui, and 
notes there cited. Perley vs. Little, 3 Greenleaf, 101. Porter vs. 
Hill, 4 Greenleaf, 42. Deshon vs. Eaton, 4 Greenleaf, 414. Bangs 
vs. Hall, 2 Pickering, 378. Whitney vs. Bigelow, 4 Pickering, 111. 
Moore vs. Bank of Columbia, 6 Peters, 93. Allen vs. Webster. 15 
Wend,, 289. 

We have cited the strongest cases against us—the most stringent 
rule—we claim that Cotten’s letter covers all. Otherwise it is a de- 
lusion—a vain thing. If he is not liable—if he never means to pay 
in any event—why write—why urge collection—why speak of lia- 
hility—why of duty to his family—why press Doggett—why com- 
plain of time ? 

To say that he means to pay—“ I owe it—press Doggett—but in 
any event I will never pay it’—is to force his words and wrest their 
meaning, to that which is palpably farthest from his thoughts. 

Yet that must be done to bring that letter within the line of exclu- 
sion laid down by the cases. 





IV. 

But besides the necessary and clear implication of liability and 
duty and consequent promise of the letter itself, it refers to another 
paper, which is therefore a part of it—“ the note you now hold * * 
since I last signed with him.”’ It has proved to have been the note 
of 1841. 

It is as much part of the letter as if incorporated in it. The letter 
thus gives us not only the implication, but the express promise. 

It is no answer to say the note of 1841 is tainted with usury. It 
is part of the letter. 
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1. And the usury then first commenced, and therefore he admitted 
he owes the debt before it began to run on usurious interest. ‘The 
very allegation is, that usury was given for the further forbearance. 

2. But if wholly void for usury or any other cause, it would still 
be proof of admission and promise—of those isolated facts—to bar 
the statute. Utica Ins. Co. vs. Kip, 3 Wendall, 373. Allen vs. 
Webster, 15 Wend., 289. 

3. Apart from this, we have the note itself besides the letter, and 
the note is not void by any law. Only the interest on it is evaded. 

4. Besides these, we have the evidence of Doggett evoked by 
themselves, which is conclusive, that Cotten owed, and promised in 
1841. 

Vv. 

This letter seems conclusive in our favor on the money counts, or 
account stated. Upon it we must recoverthe debt due for eight years, 
and interest. He asks a statement of the principal and interest. ‘To 
what purpose, if he never meant to pay it? He complains that the 
debt is constantly growing larger. Is this no promise? If we ren- 
der that letter in common language, as all would interpret it, it is 
this: How much doI owe? I have been security a long time— 
nothing is paid—the debt increases—I wish to be relieved from my 
responsibility—Doggett must pay you—or give another note without 
my name—or you must sue him as you promised to do whenever I 
requested—and if he cannot, or will not pay, I must, and will. 

Upon that we sue Doggett—that is consideration enough to sup- 
port the promise, apart from his prior indebtedness. Lansdale vs. 
Brown, 4 Wash. C. C. R., 150. 

We have shown his indebtedness to us from Flake—His subse- 
quent obligation of 1839 to us, in discharge of his own former debt, 
nothing ever paid. 

What is to prevent these facts and his letter from giving us our 
whole claim of principal and interest on the contract of 1839, or on 
the Flake notes? Certainly not the statute of usury. It is as for- 
eign as the statute of wills. 

The decision of this Court in this case last term, establishes this. 
It throws us back in conformity to universal precedent on the con- 
tract of 1839. There is no usury inthat. We cannot mix contracts. 
The Court cannot decide that we may recover upon an old sound 
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contract, and then apply to us the law of a subsequent usurious con- 
tract upon which we do not recover—And say‘under the latter, we 
shall ‘have no interest. 

To say we shall recover on the contract of 1839, is to say we do 
not recover on the contract of 1841, which is to say we recover on 
a contract in which there was no usury and from which no interest 
can be cut off. 


Randall, for appellee : 


This cause comes up to this Court a second time, upon new issues, 
in addition to the former ones, as presented in the case of Mitchell 
vs. Cotten, 2 Archer’s Fla Rep., 136. The new issues are— 

1. Statute of limitations, p. 19, printed record. 

2. Special plea of time given, or credit extended to principal, 
without the privity or consent of defendant, the surety. Ibid. 

The jury rendered a general verdict for defendant on all the issues. 
P. 21. ' 

The first error assigned by plaintiff is, that the Court below erred 
in allowing the filing of these additional pleas. 

We answer, first—That the discretion of the Judge below in al- 
lowing and disallowing amendments of pleadings, is fully and ex- 
pressly granted by statute of the State, viz: 50th section act of No- 
vember, 23, 1828, Th. Dig., 332, and is not subject to revision. 

The question is ‘already settled by this Court. Stewart & Fon- 
taine vs. Bennett, 1 Fla. Rep., 437. 

But if the act of the Judge below was subject to revision in this 
case, it must be ruled that his discretion was rightfully exercised :-— 

ist. Because it was for the first time, and owing to conduct of 
plaintiff on the former trial, that the occasion arose for the filing these 
additional pleas. 

2d. As regards the plea of limitations, the Court is referred to the 
act of the Legislature of Florida, November 10, 1828, Sec. 13, Th. 
Dig., 444, to prove the absolute right of defendant’s executor to have 
the benefit of this plea. 

Defendant’s counsel further submit to this Court, whether the 
terms of this act do not, “ per se,” raise a flat bar to plaintiff’s re- 
covery in this case, the right of plaintiff to recover being, by his own 


.act, in two Courts, or trials, placed on the general indebitatus as- 
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sumpsit counts—in other terms, “ for a debt due upon an open ac- 
count.” 

“¢ Th limine,”’ defendant’s counsel contend that the note of 1841, 
and the special count of the declaration, are’ not to be considered as 
any longer constituting a ground of recovery, because of the facts of 
the waiver and abandonment of that note and count on the former 
trial, and by the leading counsel of plaintiff at the last trial. See 
case of same parties, 2 Arch. Fla. Rep., 136. Bill of Exceptions 
in printed record, p. 38. 

The fact averred as occurring at the last trial, is directly and posi- 
tively affirmed and proved by his Honor the Judge in the bill of ex- 
ceptions, and cannot be gainsaid. 

On sound principles of correct practice, the parties should be held 
to abide admissions thus solemnly made. For authorities, see Green- 
leaf on Ev., sections 27, 186, 205, 207. Young vs. Wright, 1 Camp., 
140. Lord Ellenborough’s opinion. Colledge vs. Horn, 3 Bing., 
119, (11: Eng. C. L. Rep., 61.), 

Second error assigned. The Court below refusing the 10th and 
12th instructions asked by plaintiff, and granting the 13th, 14th and 
15th instructions. 

We say, the matters embraced by the 13th instruction were not 
concluded or rendered improper by any expressed opinion or judg- 
ment of the Supreme Court. That it was justified by the law and 
facts of the case, and for this we refer to the atgument on this part 
of the case, on the former appeal between these parties. 

Not considering that the note of 1841 is in question in this case, 
defendant’s counsel have not argued that point. 

But they further submit that, right or wrong, however the ruling 
of the Judge below in this 13th instruction may be regarded, that 
ruling, and the facts and case to which it applied, are entirely foreign 
to and without this case. 

Defendant’s counsel contend that prayers for instructions Nos. 10 
and i2 are not strictly and accurately correct, as abstract propositions ; 
but in regard to the proceedings and evidence in the cause, could 
not be granted by the Judge below. If the Judge had recognized 
them as true in the abstract, and to be granted, he must have, of ne- 
cessity, further instructed the jury, that all the attendant proofs and 
evidences going.to take from the acknowledgment and admission of 
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defendant, Cotten, all effect whatever, because of the paper evidence 
referred to being written under mistake of facts, in ignorance of the 
attendant circumstances, and of the deception and fraud practiced by 
plaintiff. This addition to the instruction would have rendered their 
prayer unavailing. 

The question of promise or no promise to be implied in this case, 
(there being no express promise,) was one for the Judge, and not for 
the jury—the evidence being a letter not disputed. 2 Greenleaf Ev., 
357. Snook vs. Mears, 5 Price Eq. R., 636. Strong vs. Wright, 9 
Mees. & Wel., 630, (Rolfe, B’n.) Burke vs. Wood, 13 Price, 667. 
Waters vs. Earl of Tharnet, 2 Ads. & El., 769, (42 E. C. L., 904.) 
Colledge vs. Horn, 3 Bing., 119. 3 Taunt., 380. Bell vs. Morri- 
son, 1 Peters, 364. Craig vs. Cox, Holt’s N. P., 380. 

Acknowledgment or admission—evidence of, from which promise 
will be implied. Cases referred to—Rowcroft vs. Lomas, 4 Maul 
& Sel., 457. Snook vs. Mears, 5 Price, 636, 639, (Graham & Gar- 
row, Barons, p. 639.) Mucklow vs. St. George, 4 Taunt., 612-13- 
A Court vs. Cross, 3 Bing., 329, (11 E. C. L., 124.) Scales vs. 
Jacob, 3 Bing., 638, (13 E. C. L., 85.) ‘Tanner vs. Smart, 6 Barn. 
& Cr., 603, (13 E. C. L., 273.) Crips vs. Davis, 12 Mee. & W.., 
159. Strong vs. Wright, before cited. Brook vs. Wood, same.— 
Kennett vs. Millbank, 8 Bing., 38. American cases—Sands vs. 
Gibson, 15 John., 511. Allen vs. Webster, 15 Wind., 284. Clark 
vs. Dutcher, 9 Cow:, 674. Clemenson vs. Williams, 8 Cranch, 72. 
Melzel vs. Buzard, 11 Wheaton, 309. Bell vs. Morrison, 1 Peters, 
351. Opin. of Mr. J. Story, 356, 357, 359, 362. 

By the latest English decisions in the Exchequer, a mere acknow- 
ledgment of personal indebtedness is not sufficient. By the Ameri- 
can cases, “a liability and willingness to pay” must further appear, 
and neither of these last requisites can be inferred from Cotten’s 
letter. ‘These principles, too, are applicable properly to the princi- 
pal debtor, and not to a surety. But Cotten’s letter was written un- 
der an entire ignorance of the true facts, under mistake, induced by 
fraudulent misrepresentations. 

Moreover, Cotten’s acknowledgment applied to the note of 1841, 
and not to any other debt or security, and the Court will not extend 
it to any thing but the note ; and if that note fail, the acknowledg- 
ment or promise fails likewise. Clark vs. Dutcher, 9 Cow., 674.— 
Page’s Adm’r. vs. Bank of Alex.,7 Wh., 35. 
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i this last case, testator ‘vopebtedly promised to pay the note, but 
the note failing, the Court would not extend the promise to any col- 
lateral liability, nor to the “ general indebitatus assumpsit counts.” 
[t may be proper to add, that this last case did not turn (as is asserted) 
upon the peculiar principles of the law of Virginia, but upon the 
general doctrine of the common law. 

But if the note had contained a promise, an express promise, yet 
being made in ignorance of the facts of the release of promisor by 
act of promisee, it would not be binding. Cockshot vs. Bennett, 2 
T. R., 765-6. Goodall vs. Dally, 1 T. R., 712. West vs. Ash- 
down, 1 Bing., 164, (8 E. C. L., 282.) Cartwright vs Williams, 2 
Stark, 340, (3 E. C. L., 374.) This last case very strongly applies 
in the facts as well as the doctrine of the present case. 

Even after payment, under such circumstances of fraud and mis- 
take, money paid by party released in law may be recovered back. 
Buller vs. Harrison, Cowp., 555. Bize vs. Dickerson, 1 T. R., 285. 

It is perfectly admissible and proper here to comment upon the di- 
versity of views entertained by plaintiff’s counsel in this and the 
Court below, upon what cause of action to ground their recovery— 
the leading counsel contending for the note of 1839, the associate 
counsel for that of 1841. They cannot both be right, for that would 
involve a monstrous absurdity. Mr. Thompson is right in holding on 
to the note of 1841, (if permitted, after what has occurred)—for if 
that be abandoned, unquestionably the right to recover is gone.— 
Plaintiff, Mitchell, having once voluntarily surrendered, given up to 
be cancelled, the note of 1839, can never again revive that note 
against the surety, independently of the bar of the statute of limita- 
tions ; and this notwithstanding any promise, express or implied, 
from surety, in ignorance of the facts of his discharge. Cartwright 
vs. Williams, 3 E. C. L., 374, already cited. 

If the pretension of leading counsel be allowed, principal will be 
held fixed, bound on the note of 1841, and the surety on that of 
1839—thus severing and making diverse their liabilities. 

Defendants never did contend for the doctrine of novation, as being 
borrowed from the civil law, with all its incidents, but to the extent 
invoked by them, it does prevail at common law. 

Ist. That two valid securities, the one taken as the substitute for 
the other, cannot both be in existence at the same time. 

19 
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2nd. That when a new valid seeurity is taken by creditor from 


principal, the surety on the old security, is no longer held bound by 
the first. 

Not a case can be found in the books to the contrary. Smith’s 
Case of Contracts, 49 Law Lib. Ap. 171. Burge, 167. 

The note of 1841 is no nullity, was not void, in the sense of the 
New York and other cases. No law made it void, as it would have 
been in England and elsewhere, under certain usury laws. 

But supposing there existed error in any of the foregoing rulings 
of the Court, none of these objections apply to the additional special 
plea filed since the first, and before the last, trial. The only instruc- 
tion asked by any, was by plaintiff’s counsel, touching “ giving time 
or extending credit,” and that was granted. That issue, with all the 
others, was found for defendant by the general verdict. 

The Court below might have been applied to, if the facts warran- 
ted the application, for a new trial. Waiving that, plaintiff is with- 
out remedy for any mistake of jury. Their verdict cannot now be 
impeached. But we go further, and assert, that the facts of the case 
warranted the finding. 

After the note of 1839 had arrived at maturity, plaintiff extended 
time and credit to principal by taking another valid security, viz : 
the note of 1841, by which he suspended his remedy against princi- 
pal. And if, as we contend, the note of 1841 was obtained from 
Cotten by false pretences, by fraudulent misrepresentation, then that 
note, being void as regards him, can bind and conclude him to noth- 
ing. It is no evidence of his assent to the extended credit. This 
note of 1841 is the only evidence in the cause, of any such privity or 
consent. As to the effect of Cotten’s letter, that was written years 
after the time of credit extended, and was written in equal ignorance 
of facts, under the influence of the same fraud and deception—See 
the before cited cases of Cockshot vs. Bennett, Kennett vs. Millbank, 
8 Bing., 38. West vs. Ashdown. Cartwright & Williams. 

Cases referred to as doctrine of “ giving time to principal, without 
assent of surety :” 

1 Paine C. C. R., U. 8. vs. Tillotson. Mr. J. Thompson opin. 
320-1. 1 Holt, 84,(3C.L.R.) 6 Taunt., 379, (1 E. C. L.) 
Archer vs. Hale, 4 Bing., 464. (15 E. C. L., 42.) Bowmaker 
vs. Brown, 7 Price, 223, 234. Gold vs. Robson, 8 East., 576; 
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Samuel vs. Howarth, 3 Merivale, 277. McLemore vs. Powell, 12 
Wh., 554, (6 Cow., 636.) Mr. J. Story’s opinion, p. 637. 

In the argument thus far presented, the counsel for defendant have 
acted on the firm persuasion that the right of plaintiff to recover on 
the note of 1841 will be repudiated by the Court, because of the in- 
cidents attending the two trials in relation to that note. And they 
have not adduced the arguments and authorities heretofore offered to 
impeach the validity of that note on its intrinsic demerits. But as 
by possibility they may be mistaken in the first supposition, they beg 
leave to recall the objections heretofore presented, both in the Court 
below and in this Court, to the validity of that note, as regards the 
surety, Cotten. 

It has been argued as if the objection was only founded on the 
usury laws, and existed because of the usury ; whereas the objection 
would be the same, and the surety’s release would be equally assu- 
red, if no usury had been perpetrated in the excess of interest exac- 
ted. It has been asked from the Bench if a case can be shown from 
the books where the release of the surety was wrought by a subse- 
quent exaction of usurious interest ? We answer that our defence is 
not under any statute, but at Common Law. 

When stringent statutes prevail, creating forfeitures and penalties 
for imputed fraudulent exactions, no other resort need be had beyond 
the provisions of such statutes. 

But in principle and reason, and under the most direct analogies, 
numerous cases can be cited precisely resembling the present. Let 
us now re-state the doctrine we assert, and some of the leading ca- 
ses, premising, as the Court will see, that the doctrine is precisely 
the same in Courts of Law and Equity. 

And first for a summary of it, see 1 Story’s Eq. Jur., 329, 386, 
sec: 177. “The concealment from the surety of any of the terms 
of the principal contract, prevents any obligation arising from the 


engagement of the surety. It renders the engagement a nullity.” 


This covers the whole ground we contend for. 
Our “ principal contract” was the note of 1841—our then sole 


subsisting “ contract.” 
Very material terms of that contract—a secret excess of interest 
beyond that apparent on its face—was concealed from the surety— 


and what is the consequence ? 








: 
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It “ prevents any obligation arising,’ &c. 

“ It renders the engagement a nullity.” 

Does it merely create a forfeiture, as regards “ the excess ?” Cer- 
tainly not. That would be inadequate—a very short measure of jus- 
tice. 

Look now to the first case formerly cited: Pidcock vs. Bishop, % 
Barn. & Cr., 606, (E. C. L.) 

In that case it was not the excess of ten shillings per ton on the 
iron charged, which was forfeited, but the whole contract, the whole 
debt. 

In that case, too, the excess did not even increase the ultimate re- 
sponsibility of the debtor, for it went to pay an old debt, not to in- 
erease or create anew one. It never was a charge against the 
surety, and never could swell the amount of his liability directly, for 
his guarantee was for a limited amount, and the suit for less than the 
limit. Yet the Judges all declared it a fraud on the guarantor, and 
vitiated his contract. 

See language of Ch. J. Abbott, page 198—same of Bailey, J.. 
198-9. 

In that case no such excess was actually paid by any one, but only 
stipulated to be paid—only charged in the “ bill of parcels.” 

Can any distinction be founded between excess of price and excess 
of interest ? 

Another strong case is Jackson vs. Duchain, 3 T. R.,551. Here 
there was no actual imposition practised upon any one in respect to 
extortion, or excess of any kind. But yet the secret agreement be- 
tween the creditor and the principal, without privity of surety, was 
the sole ground of invalidating the whole engagement. Neither was 
any stipulated excess in this case actually paid. 

See reason for the decision in opinion of Ashurst, J., p. 553: “If 
surety had known of the private agreement, he would not probably 
have advanced the money.” 

The principle ia that and the present case is “ex dolo malo, non 
oritur actio.”’ 

Other cases. Stone vs. Compton, 5 Bing. N. C., 142. Cock- 
shott vs. Bennett, 2 T. R., 765-6. Smith vs. Bromley, 2 Doug., 
696, (in note.) Jackson vs. Lomas, 4 D. & E., 166. Leicester vs. 
Rose, 4 East., 372. 
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In sovenal of the foregoing, ron principal nor surety were in- 
juriously affected, in a pecuniary sense. Nor were the claims of 
the party released always of a meritorious character. In some in- 
stances the party relieved —discharged—was participant in the fraud. 

In all, the release was total from the whole engagement, or con- 
tract, and not from the excess. 

Other cases. Archer vs. Hale, 15 E. C. L., 42. Henry vs. 
Stone, 2 Rand., 464. 3 Merivale, 277—opinion of Lord Chan. 7 
Price, 223. See 1 Paine C. C. R., 305 to 335. Judge Thompson’s 
opinion, 320—“ Any agreement,” &c. 

Same, page 32]—Any new debt increased, or demand enlarged, 
Wc., to prejudice of surety, &c., will discharge him, &c. 

“These are controlling and undeniable rules, and universally ad- 
mitted, both in Courts of Law and Equity.””—Ibid. 

And mark his conclusion: ‘“ But whether the alteration were for 
the benefit or prejudice of principal, cannot enter into the ques- 
tion,” &c. 

See also page 328, the answer to the suggestion that the sureties 
are not injured by the variation: ‘“ That they are only to be reached 
under the unaltered admitted terms of the original engagement.” 

And whether the alteration leaves them liable on the portion of 
the contract not altered. He decides the contrary. See his em- 
phatic language on this point. 

In conclusion, defendant’s counsel respectfully submit, that their 
defence is at common law, and not under the statute of usury, and 
they conceive that much misapprehension would have been avoided 
if no reference had been made to cases of usury. 

At common law, the obligations of sureties are “ strictissimi juris,” 
and entire candor and good faith are exacted from all who deal with 
them, under penalty of their entire release. Not a case can be 
found where the remedy stops short of their total discharge, when 
secret and fraudulent exactions are sought to be imposed upon their 
principal. 

To stop with cutting off the mere excess, would be an inadequate 
measure of redress, would carry no adequate sanction. 

In most of the cases, the excess never was charged to nor sought 
to be exacted from them. Yet the discharge was total. 
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Long, for appellee — 
1. We deny that the Court below erred in permitting the defen- 


dant below to file the plea of the statute of limitations, after the cause 








. was remanded from the Supreme to the Circuit Court. All amend- 


ments of pleading are in the discretion of the Circuit Courts, and 
cannot be assigned for error in this Court. Stewart & Fontaine vs. 
Bennett, 1 Florida Reports, 437, ard authorities there cited. Our 
statute, however, is peremptory, which says, “The Court may, at its 
discretion, give leave to a party to amend his declaratien, or other 
pleading in a cause, at any time before the case is submitted to a 
jury,” &c. Thompson’s Digest, 332. There is no exception to this 
discretion, excluding the plea of the statute of limitations. The dis- 
cretion, then, is absolute, and this Court have no power to control it. 
Whether it would be wiser to allow this discretion to be so qualified 
as to be subject to revision by this Court, is for the Legislature to 
settle. 

But we say the discretion exercised in this case was proper, and 
would not be altered, had this Court the power. The note of 1839 
was not declared on in the declaration, or inserted in the bill of par- 
ticulars, but another and different note was, namely, that of 1841. 
When this Court decided that it might be offered in evidence under 
the money counts, it was a virtual and important amendment of the 
declaration and bill of particulars. This is obvious—for it appears 
that the note of 1839 had been given up to Doggett ever since the 
Ist of January, 1841, when the note of that date was executed, and 
was so given and cancelled, in consideration of the note last men- 
tioned. Of course its existence must have been unknown to plaintiff, 
when he filed his declaration. It was brought into the cause by de- 
fendant, to prove the real consideration of the note sued on, namely, 
that of 1841. When the plaintiff is allowed to regard it as set forth 
in the declaration and bill of particulars for the first time, does not 
common fairness require that the defendant shall be allowed to plead 
any defence which might exist in law and in fact? A discretion 
which should have refused this, would have been unjust and oppres- 
sive in the highest degree. 

Again: If it be said that this note of 1839 was not offered as a 
written subsisting contract, but only as a piece of written circumstan- 
tial evidence, to prove the amount of money due at the time the note 
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of 1841 was made, with a view to recover the original considera- 
tion, &c., and that as defendant knew he would bring the same into 
the cause, he is to be charged with a knowledge of the right and in- 
tention of the plaintiff to rely on the same, we have three answers. 
The first is, because the debt for which the note of 1839 had once 
been the evidence, was “ extinguished,” and the evidence cancelled 
and delivered to the maker, “ by the substituted note of 1841,” as 
expressly declared by the Court in the suit against the principal on 
this latter note. The language of the Court is, “ The note of 1839 
was extinguished by the substituted note of 1841,” upon which latter 
note this Court then confirmed a judgment against Doggett, the prin- 
cipal. I think no case can be found where a note “ extinguished” 
as to the principal, has been held binding on the surety. Counsel 
do not pretend that such a decision has ever been made ; at least 
prior to the decision on this cause, which they seem so to understand. 
The defendant being a mere surety, as alleged in the pleas, estab- 
lished by the proof, and admitted by the plaintiff, had no right to ex- 
pect an attempt to recover the original consideration, under the 
money counts specified in the note of 1839, on account of two other 
distinct principles of law. The first is, that whenever the surety- 
ship of a joint and several obligor to a contract is established, the 
presumption that he received the money, or any part thereof, is fully 
rebutted. That is the exact meaning of the difference between a 
principal and a surety. He that receives the consideration is not a 
surety, but a principal. A surety can only bind himself in writing, 
by the statute of frauds, and if the written promise to “ pay the debt 
of another,”’ becomes invalid by any means, the surety is discharged. 
This most reasonable doctrine of the English Courts has been fully 
established in this country. An accommodation endorser and a sure- 
ty cannot be made to pay the original consideration under the money 
counts, for the same reason, namely, that in neither case do they re- 
ceive the original consideration. 7 Wheaton Rep., 35. 8 Taunt., 
737. 7 John., 132. 4 Bos. & Pul., 351. 

A third reason why the original consideration cannot be recovered’ 
against the defendant under the money counts, is found in the fact 
that he is an executor, to whom our statute applies. The money due 
upon the old note of 1839, fell due on the Ist day of January, 1840, 
and the testator of defendant died subsequent to the 10th of June, 
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1845, near five and a half years after the same was due. Our 
statute requires the “ Court before whom such suit shall be brought, 
to cause to be expunged from such account every item thereof which 
shall appear to have been due five years before the death of the in- 
testate.”” Thompson’s Digest, 444. Therefore, it seems plain that 
it was the duty of the Court to expunge from the bill of particulars 
the old cancelled note of 1839, without any plea of limitations. I 
am not prepared to believe that this Court have decided, or for one 
moment meant to be understood as overruling, either one of these 
principles. If I am mistaken in this, | most respectfully ask the 
Court to reconsider these questions. 

2. My colleague having so fully investigated the questions raised 
by the assignment of errors, in relation to the instructions given and 
refused by the Court, and having so fully vindicated the action of the 
Court in this respect, I will proceed to show that the cause is with 
the defendant, upon different and independent grounds. 

The plaintiff contends that the verdict and judgment in this cause 
is wrong, because he has failed to recover upon either the note of 
184], or upon that of 1839. He does not pretend that he has any 
right to recover on both. That he has heretofore openly abandoned 
all attempts to recover on the note of 1841, is plain from this record, 
and from the assertion of this Court, in its opinion in this cause at the 
last term. At pages 147-8, the Court say: “ The plaintiff, at the 
“ trial of the cause in the Court below, abandoned the first count in 
“ his declaration, which (as we have seen) was upon the note of 
“ the 2d of January, 1841, and sought to recover only on the original 
“ consideration.” The bill of exceptions in this case shows that 
the same was abandoned on the last trial also, by the leading coun- 
sel, and that his associate differed with him in that respect, and “ in 
his argument to the jury maintained his right to recover on the note 
of 1841,” in the language of the record. This is about as much as 
saying that the associate counsel abandoned all hope of a recovery 
on the note of 1839, or the original consideration, and if so, we have 
the authority of the plaintiff’s counsel for saying that no recovery 
can or ought to be had on either. 

It is difficult to perceive how this Court is to determine whether 
a recovery can be had on either of these alledged causes of action— 
it being admitted that but one can righfully be recovered on, unless 
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the plaintiff will point out which, and show ‘why. If the note of 1839 
is good, it is merely because that of 1841 is bad, and if that of 1841 
is good, it is because that of 1839 is bad. Every reason and argu- 
ment which tends to uphold the one, has the exact same force and 
tendency to destroy the other. If the associate counsel can show 
that the note of 1841 ought to be recovered on, he will thereby es- 
tablish that the note of 1839 ought not ; and if the leading counsel 
shall be able to prove that the note of 1839 ought to be recovered 
on, he will thereby establish that that of 1841 ought not. And 
hence this curious dilemma will ensue, that if each of plaintiff’s 
counsel shall succeed in his respective aim to establish a right to re- 
cover on each, it will thereby conclusively follow that there exists no 
right to recover on either.* 

3. It appears from the record in this cause, that all the issues are 
found for the defendant. It also appears that the two instructions 
refused by the Court (10 and 12,) refer alone to the plea of the statute 
of limitations. Therefore it is immaterial whether those instructions 
should or should not have been given. One issue in favor of a de- 
fendant is sufficient. In this case there are at least two upon each 
count of the declaration, to which there is no exception in the record. 

The plea of the general issue was filed prior to our new rules, 
with notice of special matter, and applies to both notes and both 
counts in the declaration. That is found for defendant. Under this 
plea, all the proof in the cause was admissible, and the notice ac- 
companying that plea recites all the facts which are proven, and they 
clearly make out a case of payment, satisfaction, extinguishment and 
release, as to the note of 1839, by the substitution of that of 1841. 
The rule on this subject is laid down in Chitty’s Pleadings as fol- 
lows : 


“In assumpsit, before the Pleading Rules, (Hil. T., 4 W., 4,) al- 





* The associate counsel for plaintiff, after relying upon the decision of this 
Court at its last term, to prove that the note of 1839 might be recovered on un- 
der the money counts, being asked in conclusion which one of the notes he con- 
sidered himself entitled to recover on, replied, “ I think we are entitled to recover 
on the note of 1841.” This would seem to show that the plaintiff’s counsel do 
not themselves believe that the decision of this Court has overruled either of the 
three principles of law, which we have shown prohibit a recovery on the money 
counts, the amount of money mentioned in the note of 1839. 

20 
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most every matter might be given in evidence under the genera 
issue, non assumpsit, on the ground, as was said, that the action was 
founded on the contract, and the injury is the non-performance of it, 
which disaffirms the continuing obligation of performance of the con- 


tract at the time when the action was commenced, goes to the gist of 


the action.”” 1 Chit. Plead., 472. 
The 4th instruction asked by the plaintiff was given by the Court 
in these words: ‘ The party setting up fraud, concealment, or giv- 


ing time without consent of surety, or other matters in discharge of 


surety, must prove his allegation in discharge of himself.”” Now it 
is plain that the jury were not misled on these points, and they were 
all at issue under the general issue, and notice attached thereto, and 
two of the matters were also specially pleaded, namely, fraud in the 
concealment from Cotten, the surety, that a greater rate of interest 
was secretly contracted to be paid by the principal than was made 
known to the surety, or expressed on the note, and also that time 
was given to the principal without consent of surety. ‘The fraud and 
concealment of the true contract applied to the first count of the dec- 
laration, upon the note of 1841, and the giving time without consent 
is specially pleaded to each count, and to bothnotes. These matters 
were provable under the general issue, but they were also specially 
pleaded, doubtless to raise the question of law directly whether they 
constituted good defences to the action, in case the plaintiff should 
signify any doubt upon the point, by demurring. This he did not 
dare do, but joined issue. It is no matter of surprise that the plain- 
tiff should abandon the first count and the note of 1841, when these 
issues were so perfectly sustained by the defendant’s proof. Then 
it was that the old cancelled note of 1839, being found among the 
papers of the cause, as a link in the chain of defendant’s proof, was 
seized upon by the plaintiff, and offered in evidence under the money 
counts on the first trial ; but as the Court refused to allow it to be 
read in evidence, the case was brought up to this Court to obtain this 
permission, which was then for the firsttime granted. Upon the last 
trial, the plaintiff was allowed to offer the note of 1839 in evidence 
under the money counts, but the proof under the general issue, and 
under the special plea of extension of time, were just as potent to bar 
the note of 1839 as it had been, and then was, to bar that of 1841. 

I see no complaint made of the charge of the Court in relation to 
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these issues, and being found for defendant by the jury, must stand. 
Indeed, the record shows no hint or suggestion even, that the plain- 
tiff considered the verdict upon these pleas unwarranted by the evi- 
dence. No motion for a new trial, nor any complaint of the verdict 
or charge of the Court upon these matters. This is decided by thie 
Court in Mitchell vs. Chaires, 2 Florida Reports. Seeing that one 
good issue is as useful to a defendant, as a bar to the action, as a 
dozen, and that we have at least two unquestioned issues found in 
our favor, it is difficult, from the record, to imagine what useful pur 
pose the plaintiff can have had in view in bringing the case to this 
Court. If it be said that the object was to settle the matters of law 
arising upon the instructions relative to the statute of limitations, we 
say, “ sufficient for the day is the evil thereof.” 

It has been contended, rather vaguely, that instruction numbered 
13, as given by the Court, is subject to objection. If I correctly un 
derstood the objections, they were as follows : 

1. That the Court, in that instruction, takes from the jury the de 
cision of the facts. This I deny. The facts stated hypothetically. 
are preceded by the distinct language, “ If you shall believe from the 
evidence that,”’ &c., and after reciting the facts thus hypothetically. 
concludes as follows: “ this in law is a fraud on the surety, invali- 
dates his note and agreement, and plaintiff has not a right to recover 
thereon.”’ It is impossible to conceive of a charge less subject to 
the objection here made than this. 

2. That the facts stated thus hypothetically in the instruction were 
not proved in the cause, and hence that their recital was calculated 
to mislead the jury. This objection is equally unfounded, for every 
fact recited is proven most distinctly, without the least conflict of ev. 
idence as to any. They are all the most familiar facts in the case. 
viz: that Cotten was a surety only, and that he was ignorant of the 
secret agreement between Mitchell and Doggett, the principal, that 
a greater rate of interest was to be paid than that stated on the face 
of the note of 1841. It was doubtless the clear proof of these facts 
which at the first trial induced plaintiff to abandon the note of 184]. 
and seek to recover upon that of 1839. 

3. The third objection is, that the conclusion of law announced by 
the Court, namely, that such secret agreement “is a fraud upon the 
surety, invalidates his note and agreement,” &c., is erroneous. The 
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first answer to this objection is found in the numerous authorities ci- 
ted by my colleague, directly in point, and the fact that not one sol- 
itary authority has been cited to the contrary. Indeed, this objection 
comes strangely from plaintiff in this place, and at this stage of the 
cause, for the first time. If these facts did not amount to a good de- 
fence, the special plea in which they are set forth in almost the very 
language of this instruction, should have been demurred to, and at 
least some authority cited, if any existed, overruling those cited on 
our side. By taking issue upon the plea stating these facts as a bar 
to the action, plaintiff has admitted the question of law, and cannot 
now be heard to question the same. The plaintiff’s case is literally 
staked upon each and every issue joined in a cause. When the is- 
sue is found against him, it is rather late to inquire whether the plea 
constituted a good defence or not. 

Briefly to recapitulate : 

The note of 1841 cannot be recovered on, because, 1. The plea 
of the general issue is found to be true. 2. Because the special 
plea of fraudulent concealment of the true terms of contract from 
Cotten, is found to be true. 3. Because the special plea of exten- 
sion of time without consent of Cotten, is found to be true. 

These issues were found for defendant by the jury, under the dis- 
tinct charge of the Court, that “ The party setting up fraud, conceal- 
ment, or giving time without consent of surety, or other matter in 
discharge of surety, must prove his allegations in discharge of him- 
self,’’ which instruction appears to have been given at the instance 
of plaintiff. 

The note of 1839, or the “ original consideration,” cannot be re- 
covered unde? the money counts in the declaration : 

1. Because Cotten, the defendant, is only surety, and never recei- 
ved any part of the “ original consideration.” 

2. Because the original consideration, or “ note of 1839, was ex- 
tinguished by the substituted note of 1841,” the plaintiff having in 
fact sued and recovered thereon. 

3. Because the issue of non assumpsit has been found for defendant 
upon the proof in the cause. 

4. Because the special plea of extension of time to principal! with- 
out consent of surety, has also been found for defendant. 

5. Because the “ original consideration,” or money mentioned in 
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the note of 1839, was due more than five years before the death of 
defendant’s intestate, and therefore should have been “ expunged’’ by 
the Court below from the declaration or bill of particulars, in pursu- 
wnce of our statute on the subject. 

Each of these reasons constitutes a perfect bar to the plaintiff’s 
suit. 

L. A. Thompson replied. 


LANCASTER, J. 





This cause was before this Court by writ of error, at the January 
term, 1848——-see Report of that year from page 136 to 158, inclusive. 
It is now again here by appeal from Leon Circuit Court ; but the 
questions raised by the bill of exceptions, which have been made 
part of the record in this cause, are very different from those then 
presented. After this case went back to the Circuit Court, upon the 
production of the mandate of the Supreme Court, it was ordered by 
the Court, in pursuance of said mandate, that the judgment thereto- 
fore rendered by the Circuit Court in this cause be reversed and set 
aside, and that the cause be docketed, and such further proceedings 
be had therein, as are in conformity, &c. After this cause was so 
docketed, and before trial, the defendant by his attorney moved the 
Court for leave to file two additional and amendatory pleas, to wit : 
A plea of the statute of limitations, and a plea averring that the 
promises and undertakings of John W. Cotten, defendant’s testator, 
and on which this suit was brought, were made as surety of one 
Henry Doggett, and alleging that, for a valuable consideration given 
by Doggett, the principal, to Mitchell, the plaintiff, time was given, 
or a credit extended, without the knowledge or consent of defen- 
dant’s testator, J. W. Cotten. After argument, the pleas were al- 
lowed by the Court, and the plaintiff by his counsel excepted thereto. 
And it is assigned for error, that the Court erred in permitting defen- 
dant to amend his pleadings, by filing the pleas before mentioned. 

The act of November 23d, 1828, sec. 50, see ‘Thompson’s Digest, 
332, provides: “ The Court may, in its discretion, give leave to a 
party to amend his declaration, or other pleadings, at any time before 
the case is submitted to a jury;’’ but it must be done instanter, and 
if of substance, the adverse party has a right to a continuance. The 
record shows, after leave given, the pleas were filed on the same 











158 SUPREME COURT 








Mitchell vs. Cotten, Executor. —Opinion of Court. 





day, to wit, instanter ; and the record does not show that any contin- 
uance was asked by plaintiff, by reason of the filing of said pleas. 
It was contended that the Court must, in any such case, exercise a 
sound discretion, in permitting the amended pleas to be filed—or, 
otherwise, it will be subject to reversal in this Court. It might be a 
sufficient answer to this objection to say, the record does not state 
the circumstances or reasons on which the Court exercised its dis- 
cretion of permitting the pleas, by way of amendment, to be filed, 
and in the absence of such reasons, this Court will presume the dis- 
cretion of the Circuit Court was soundly exercised. But the ques- 
tion was considered by this Court, in the case of Stewart & Fon- 
taine vs. Bennett, 1 Fla. Reps., 446, and it was there held, that, af- 
ter a “new trial, the pleadings of both parties can be amended by 
leave of the Court.” Now, after the former judgment of the Circuit 
Court, in favor of defendant, was reversed and set aside, the case 
docketed, and further proceedings ordered, it seems obvious that 
both parties could look to nothing but another, or new trial, and the 
case stood, in all respects, precisely like one on which a new trial 
had been ordered. The parties, therefore, had a right, by leave of 
the Court, to amend their pleadings, unless the decision in the case 
of Stewart & Fontaine vs. Bennett, is erroneous ; but, on looking 
into that decision, we are inclined to think it correct, and to regard it 
as authority. 

From what has been said, it will be perceived that this Court is 
disinclined to entertain or allow objections to the rulings of the Cir- 
cuit Court, in matters appertaining to the pleadings, where a discre- 
tion is given them by law, and we might cite much authority for a 
similar practice in other Courts. We are, therefore, of opinion the 
exception we have been considering was not well taken, and do 





overrule it. 
The action in this case is founded on a promissory note, in the 


words following, to wit: 

“On or before the Ist day of January next, we, or either of us, 
promise to pay Isaac W. Mitchell, or order, fifteen thousand nine 
hundred and fifty-five dollars, with ten per cent. interest from date, 
for value received, this the 2d of January, 1841. 

(Signed, ) “ H. DOGGETT, 
«J. W. COTTEN.” 
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The declaration of the plaintiff contains two counts—the first is a 
special count on the note above set forth, and the second contains the 
common money counts, and account stated. To this declaration, 
there were at the original trial eight issues joined, two pleas having 
been demurred out—all which is fully stated in the report of that case 
in the year 1848, at page 136-7, and for brevity, is here referred to. 
At the late trial, and from which this appeal is had, all the issues of 
fact in the former trial, and the two others in this opinion before no- 
ticed, came on to be tried. At the trial, plaintiff, as appears by the 
bill of exceptions, offered in evidence the note herein before set 
forth—a letter from John W. Cotten to Dr. Mitchell, the plaintiff, 
post-marked Tallahassee, Fla., Dec. 3, paid—10 cents, and dated 
25th November, 1844, and also the precipe, showing the commence- 
ment of the original suit, to wit, January 8th, 1845. 

The defendant then offered sundry depositions and exhibits, and 
the testimony of sundry witnesses sworn to in Court, which may be 
referred to herein, but for brevity, will not be set out. 

It is contended “ in limine,”’ by defendant’s counsel in this Court, 
that the note of 1841 (before set forth) and the special count of the 
declaration thereon, are not longer to be considered as constituting 
a ground of recovery for plaintiff, because (as he says) of a waiver 
and abandonment of that note and count on the former trial, and by 
the leading counsel] at the last trial. The only matter on the record 
touching a waiver by the plaintiff’s attorney, will be found in the 
note appended to the bill of exceptions at the request of defendant’s 
counsel, also signed by the Judge, and made part of the record and 
excepted to by defendant’s counsel. 

On the former trial, by reference to that record, it appears the 
Court instructed the jury, that the counsel for the plaintiff did not ask 
a recovery on the special count on the note, having conceded he 
could not recover thereon. And this, we apprehend, is as much as 
he at any time intended to admit. It was his intention, which he 
has followed with unwavering fidelity, to recover on the common 
counts, and whether he really entertained the opinion, he could not 
recover on the note and special count, or whether he desired to avoid 
that note, the interest of which by the testimony, he knew to be tain- 
ted with usury, and by recovering the consideration for which the 
note was given, on the common counts, to have interest divested of 
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usury, from the date of that consideration, up to the time of judgment, 
it is perhaps not material to inquire ; but, admitting that counsel 
thought and conceded he could not recover on the special count, and 
the plaintiff’s other counsel thought he could, and insisted on such 
recovery before the jury, to which insisting defendant’s counsel were 
permitted to reply, and one of them did reply, ought such an ad- 
mission to discharge and defeat any legal liability or obligation of 
the defendant, if plaintiff’s counsel was mistaken in point of law, as 
to his client’s rights? In the case of Colledge vs. Horn, 3 Bingham, 
199, where it was sought to introduce proof of an admission by plain- 
tiff’s counsel, and the testimony had been ruled out: Best, C. J., 
says, “the question is one of great difficulty, and I avoid saying any 
thing on it until we have all the facts before us. At present, it does 
not appear whether or not the plaintiff was in hearing of the state- 
ment made by the counsel, or how far that statement was authorized.” 
In the same case, Burroughs, J., says: “parties are every day 
bound by the acts and declarations of their counsel ; if the plaintiff 
was in Court, heard what his counsel said and made no objection, I 
think he was bound.” The other two Judges gave no opinion, but 
if we are to collect the law from this authority, which was cited by 
defendant, it seems that admissions made by the counsel, of a party, 
to bind that party, must be made in his presence and without objec- 
tion. In the case of Young vs. Wright, 1 Campbell’s N. P. C., 
140, Lord Ellenboro said, “if a fact is admitted by the attorney on the 
record, with intent to obviate the necessity of proving it, he must be 
supposed to have authority for this purpose, and his client will be 
bound by the admission, but it is clear that whatever the attorney says 
in the course of conversation is not evidence in the cause.”’ And 
Greenleaf on Evidence, as referred to, is to the same effect. The 
attempt here is not to bind the plaintiff by any admission of fact made 
by his attorney, to obviate the necessity of proof; but to bind him 
by his admission of law, wherein he concedes he could not recover 
on the note sued on and special count in his declaration. Whether 
he could recover on that count, is a question of law, and we presume 
it will not be seriously contended that admissions of counsel of the 
law, where there happens to be an error in the admission, can make 
the law. The record abundantly shows, notwithstanding the admis- 
sion made, that the note sued on was read in evidence before the 
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jury, that one of plaintiff’s counsel maintained his right to recover 
on that note, and under the circumstances, the Court permitted plain- 
tiff to claim before the jury on either and on both counts, extending 
permission to defendant’s counsel to argue again before the jury, 
which one of them actually did. ‘These occurrences do not, this 
Court is of opinion, amount to any waiver or abandonment of any 
legal right of recovery by the plaintiff, and ought not to bind him, as 
by one of his counsel he was still asserting his right to recover on 
the note of the second January, 1841. 

We shall next inquire whether that note was and is good and valid 
in law, and whether plaintiff is entitled to recovery thereon. For 
these questions are raised by the record and exceptions sent here for 
review. The note is the joint and several note of John W. Cotten 
and Henry Dogget, and is expressed to be for value received ; and 
no question is raised on the record touching its execution, but every 
where in the record it is treated as the note of Henry Doggett and 
John W. Cotten, so far at least as their signatures to it are concer- 
ned. Suit was brought on that note by plaintiff, Mitchell, vs. H. 
Doggett and John W. Cotten, on the 8th of January, 1845, as ap- 
pears by the precipe in evidence in this suit, and as appears by the 
statement of that case in 1 Flor. Reps., 365. ‘Cotten, dying be- 
fore trial, the suit abated as to him, but continued as to Doggett.” 
In the decision of the case of Mitchell vs. Doggett, 1 Flor. Rep., 
373, the question of usury being raised, this Court said “ by the let- 
ter and spirit of the statute, whenever illegal interest is taken or 
contracted for, the whole interest is void.”” The 3d section of the 
Act of February 12th, 1833, Duval’s Laws, 79, on which this decis- 
ion was given, is in these words: “That when any note, notes, 
bond or bonds, shall or may be upon, or on account of any usurious 
contract, the interest on the same shall be void, and the obligor or 
obligors forever exonerated from paying the same.” It is worthy of 
remark as distinguishing this statute from almost all others in other 
States or countries, that while others declare a usurious contract 
wholly void, this provides and declares the interest only shall be 
void, carefully abstaining from any provision declaring the contract 
for the principal sum void on which usurious interest is taken or re- 
served. The decision of the point last referred to, as given by the 
Supreme Court in that case, was strictly consonant with our statute, 
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and therefore sound. These views were again sustained by this 
Court at January term, 1848, in the case of Mitchell vs. Cotten. 
The learned counsel for defendant, in their argument of this case, 
seem to have lost sight of the manifest distinction between other stat- 
utes of usury, where it is provided that the whole contract shall be 
void, and our’s in which it is only provided the interest shall be void. 
Now a provision which, for usury, makes the interest void, excludes 
the idea of making the principal void, for expressio unius exclusio est 
alterius. But counsel for defendant, in this case, now and in 1848, 
and in the former case of Mitchell vs. Doggett, gave the same con- 
struction to the statute of usury, we now seek to establish, by con- 
tending that the note of the 2d of January, 1841, given by Doggett 
and Cotten to Mitchell, and on which the special count in the dec- 
laration in this case is founded, is good as against Doggett, the prin- 
cipal, but void as to Cotten, the security. Now if our statute made 
the whole contract void, the note as against Doggett, would be void, 
and consequently void as against the surety also. But it is not de- 
nied in this case, that at the time of taking the note of 1841, although 
on the face of it, it was payable on or before the first of January next 
thereafter, with ten per cent interest from date, (which at the time 
of the contract was lawful) there was at the time of making said note 
a contract made by Mitchell and Doggett, that over and above the 
interest mentioned in the note, Mitchell was to have the further rate 
of two and a half per cent. additional interest, which was usurious, 
and that on the same day Doggett executed another note to Mitchell 
for $398 87-100, being the interest on the principal sum for twelve 
months at two and a half per cent. Doggett says, however, and it 
is nowhere controverted, that the usury in his contracts with Mitch- 
ell began when he executed the note declared on in this suit, and 
gave the note for $398 87c., above mentioned. 

It seems that the sum of fifteen thousand nine hundred and fifty-five 
dollars, mentioned in the note declared on, was due to the plaintiff 
by defendant on account of a prior indebtedness, at the day of the 
execution of that note, free from usury, if the uncontroverted testimo- 
ny of Doggett, one of the obligors, is to be relied on. Upon which 
state of case, under the statute of usury, we have no hesitation to de- 
cide that both obligors as such, became at the time of executing the 
note declared on, jointly and severally legally bound to the plaintiff, 
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Mitchell, for the principal sum named in said note, but for no inter- 
est whatever if the interest reserved (which seems to be admitted) 
was usurious. 

The question is raised in this case, that upon the note sued on, 
Cotten was only a surety for Doggett, the principal, (which from the 
testimony of Doggett and the course of the argument, we think ap- 
pears manifest was the fact,) and as such surety his rights were dif- 
ferent from those of his principal, and that a concealment from him 
of the terms of the principal contract prevents any obligation arising 
from the engagement as surety, and renders the engagement a nul- 
lity. Upon reference to Story’s Equity Jur., 329, referred to by de- 
fendant’s counsel, we find the doctrine laid down thus: “ Any con- 
cealment of material facts, or any express or implied misrepresenta- 
tion of such facts, or any undue advantage taken of the surety by the 
creditor, either by surprise or by withholding proper information, 
will undoubtedly furnish sufficient ground to invalidate the contract.” 
And at page 330, sec. 225, same book, the doctrine is stated in a 
more general form, thus, “that if a creditor does any act injurious to 
the surety, or inconsistent with his rights, or omits to do any act 
when required by the surety which his duty enjoins him to do, and 
the omission proves injurious to the surety, in all such cases the lat- 
ter will be discharged.” The distinction between the position of 
defendant’s counsel, and the authority of Justice Story, just cited, is 
a plainone. The counsel says “the concealment of any of the terms 
of the principal contract.” The authority referred to, in substance 
says, the concealment of material facts by which the surety may be 
injured, will furnish sufficient ground to invalidate the contract, and 
we think in reason as well as authority, the doctrine as laid down by 
Justice Story, should prevail. Why should a surety in matters be- 
tween his co-obligor and his obligee which cannot possibly injuri- 
ously affect his interest and his obligation, insist on being informed ? 

We have looked into a number of authorities cited to see if the 
above principle has been at all extended to favor sureties. In Pid- 
cock vs. Bishop, 3 Barn. & C., 606: One Tickell applied to plain- 
tiff, John Pidcock, to supply him with pig iron on credit in the usual 
way, and agreed if the plaintiff would supply him he would pay them 
the market price and ten shillings per ton extra, in liquidation of an 
old debt due the plaintiff, John Pidcock. John Pidcock said he must 
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consult his partners, but he thought they would require a guarantee. 
John Pidcock afterwards agreed the iron should be supplied, Tickell 
paying the company the market price and ten shillings extra to him- 
self on his private debt, and requiring a guarantee for the price of 
the iron. ‘Tickell furnished the guarantee of the defendant to be re- 
sponsible for £200 value of pig iron to be delivered to Tickell, but 
the agreement of Tickell to pay John Pidcock ten shillings per ton, 
extra, on his private debt, was not communicated to the guarantor. 

In this state of case, Abbott, C. J., says, “ I am of opinion, a party 
giving a guarantee, ought to be informed of any private bargain made 
between vendor and vendee, which may have the effect of varying 
the degree of his responsibility.” “ ‘The effect (in this case) would 
be to compel the vendee to appropriate to the payment of the old 
debt a portion of those funds which the surety might reasonably sup- 
pose would go towards defraying the debt, for the payment of which 
he made himself collaterally responsible. That being so, I am of 
opinion that the withholding the knowledge of the bargain from the 
defendant was a fraud upon him and vitiated the contract.”? The 
other Justices concurred. But they all proceed on the ground that 
the contract as between vendor and vendee was valid, and increased 
the liability of the surety, which was a fraud on him. 

In the case of Jackson vs. Duchain, 3 D. & East., 553, Ashurst, 
J., said: “It is clear, both on the principles of law and equity, that 
when any friend advances money, to relieve another person from the 
pressure of his necessities, and the parties interested enter into a 
private agreement, over and beyond that with which the friend is ac- 
quainted, such agreement is void in law, as being a fraud on such 
friend.”” Here it is to be observed, that Welsh, who was desirous 
of benefiting his friend, agreed to advance £70, which he under- 
stood to be the full purchase money, (for certain goods,) for such was 
the representation made to him, and £70 is expressed in the bill of 
sale to be the consideration. But now it turns out that the defendant 
was to give two promissory notes for a further sum, under a private 
agreement between her and the plaintiff, to which Welch was not 
a privy, and which, if he had known, he would not probably have 
advanced his money. This, therefore, was a fraud on him; and 
the principles of analogous cases go to show that this private 
agreement between plaintiff and defendant cannot be enforced.” — 
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The other judges concurred. To apply the decision of this case to 
the one under consideration, it would make Doggett’s extra note for 
$398 87 fraudulent as to Cotten, if he was not privy to it, and, 
therefore, as between Doggett and Mitchell, it could not be enforced. 
But our statute goes further, and declares that if that note was given 
for usurious interest, the whole interest shall be void, which dimin- 
ishes Cotten’s liability. It is worthy of note here, the advancement 
made by Welch, the principal, is not declared fraudulent, or void, but 
only the secret contract, to which he was not privy. 

The next case to be considered is the United States vs. Robert 
Tillotson, 1 Beggis C. C. R., from 306 to 335. The case in sub- 
stance is this: One Hopkins had contracted with an agent of the 
United States to construct a fortification in the vicinity of Mobile 
Point, according to the terms, conditions and stipulations of a written 
contract, reference to which was to be had—and he dying, the right 
of performing his contract was assigned to his legal representative, 
one Hawkins. Whereupon Hawkins, with the defendant, Tillotson, 
and one Nicholas Gouverneur, as his sureties, entered into bond to 
the United States for $150,000 penalty, with the following condi- 
tion: ‘“ That if the said Hawkins shall well and truly perform, or 
cause to be performed, all the covenants, undertakings and engage - 
ments contained in the said contract, so made as aforesaid, by the 
said Benjamin W. Hopkins in his life-time, for the construction of 
the said fort, which remains to be fulfilled, and shall also faithfully 
and well account to the War Department of the United States, for 
all sums of money heretofore advanced by the said United States, 
under and in virtue of the last mentioned contract, and also for such 
further advances as may be hereafter made to facilitate the execution 
of said contract, then this obligation to be void,” &c. About seven 
months after the foregoing bond was made, Hawkins, the contractor, 
entered into a new contract with the United States, (without the 
privity of the defendants, his sureties,) as the Court says, materially 
changing the terms of the contract of Hawkins, for which they were 
bound, which new contract is set out in the report of the case, at 
page 312 to 316 ; and it is only necessary to read the case, to see 
that the terms of the contract, for which the sureties were bound, 
were so materially variant, that, if the new contract was executed, 
the other could not be. 


























166 SUPREME COURT 











Mitchell vs. Cotten, Executor.—Opinion of Court. 











On this branch of the subject, Thompson, J. says: “ But whether 
this alteration was for the benefit, or to the prejudice of Hawkins, 
(the principal,) cannot enter into the question—this was a matter 
upon which the sureties had a right to judge for themselves, and it 
was not in the power of the plaintiffs to transfer the suretyship from 
one contract to another, without the consent of the sureties. The 
first contract became functus officio, so far as it was altered by the 
second ;” “ but, admitting the first contract in part to remain in 
full force, the second was an essential alteration or modification of it, 
and cannot be binding on the sureties in this new shape ; such a 
rule would be placing it in the power of the principal to draw his 
sureties into responsibilities they never assumed, contrary to the law 
in relation to principals and sureties.” Again, at page 320, it is 
said—* Sureties cannot be made responsible beyond the scope of 
their engagement. Any agreement between the creditor and princi- 
pal, which varies essentially the terms of the contract, without the 
consent of the sureties, will exonerate them from their responsibility ; 
any new debt incurred, or the demand enlarged, or any act done to 
the injury and prejudice of the surety, will discharge him from all 
liability.” Again, at page 333, the same Judge says: “ The law is 
particularly watchful over the rights of sureties, and will not coun- 
tenance any transaction between the parties that shall lessen the 
ability of the principal to comply with his contract, or that shall alter 
the rights of the parties, or enlarge the demand, to the prejudice of 
the sureties.” 

The principles to be deduced from these authorities and the others 
referred to, which have been examined, but to avoid prolixity, will 
not be further mentioned, are not variant from those on this point 
extracted from Mr. J. Story’s Eq. Jur. In all the cases it is fairly 
collectible, that the contract between the principal parties, of which 
a surety without privity can avail himself for his discharge, as between 
the principals, must be a valid contract. 

In the case before us, the surety, if, indeed, not privy, seeks relief 
from a contract which, as between the principals, was not valid ; and 
he seeks to make that invalid contract the ground of discharging him 
from the payment of a sum of money, which he validly bound himself 
to pay. By the usurious contract for interest, which was illegal, 
Doggett, the principal, did not lessen his ability to comply with his 
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obligation to pay that which was legal ; neither are the rights of the 
parties altered or enlarged, to the prejudice of the surety, but to his 
benefit, for thereby he is discharged from the payment of all interest 
until judgment. As to the surety, it is not different from what it 
would have been, had a release of all the interest been given by the 
plaintiff to Doggett, one of the obligors—for the other would, as sure- 
ty, be entitled to the benefit of it; but it would be monstrous to say, 
that such a release being given, without the privity of the surety, 
(the other obligor,) or a partial payment made, without his know- 
ledge, would defeat his liability as surety, or obligor ; every partial 
payment alters the rights of the parties, but not to the prejudice of 
the surety—and whether he is a privy to it or not, as his liability is 
thereby diminished, his consent will be presumed. Even in the case 
we are considering, the consent of Cotten, the security, to the usu- 
rious transaction, between his co-obligor and Mitchell, the plaintiff, 
is to be presumed, as he thereby saves several thousand dollars in 
interest he had contracted to pay. His counsel, however, place him 
in the attitude of refusing to consent, because they insist on a release 
from his entire obligation ; but failing of this, it is presumed they 
will insist on, as well as consent to, the other—as the simple in- 
terest to the 2d January this present year, will alone amount to $14,- 
359 30, at the rate specified in the notes. The statute before reci- 
ted provides, “that, on any usurious contract, the interest shall be 
void, and the obligor or obligors forever exonerated from the pay- 
ment of the same’”—the penalty in this act extends as well to the 
one obligor as to the other, and enures to the benefit of both ; but it 
is the measure of redress for both. 

The argument has proceeded upon the assumption, that the con- 
tract of Mitchell and Doggett for usurious interest was concealed 
from Cotten. Doggett testifies that there was a secret undertaking 
between himself and Mitchell for usurious interest, which was not 
made known to Cotten, but there was no bargain between witness 
and Mitchell to keep it from his knowledge ; and to a cross inter- 
rogatory, he says Cotten may or may not have known of the se- 
cret stipulation of witness to Mitchell—did not learn it from wit- 
ness, nor does he recollect ever to have conversed with Cotten 
upon the subject—from which it is inferable, if Cotten did not know 
of the stipulation, it was rather inadvertent than intentional, as 
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nothing passed between the parties, manifesting a design to keep it 
from him. 

We close our review of the point under consideration, by reference 
to our decision in the case between the same parties at the January 
term, 1848, see Report p. 148—*“ The rule undoubtedly is, that a 
surety is not to be held beyond the precise terms of his contract ; 
that the creditor has no right to increase his risk without his consent. 
But in Tudor vs. Goodloe, 1st B. Munroe’s Reports, 324, as cited in 
2d Vesey Jur., 540, in note by Charles Sumner, it was held, that “a 
promise by the principal to pay usurious interest in future, (the pre- 
cise case before us,) is void, and does not operate to exonerate the 
surety, and this is in accordance with general principles.’”’ And see 
further same case, p..149, “ Where a surety which is given on a 
loan of money is valid at its creation, no subsequent agreement 
of the borrower to pay usurious interest or premium for the further 
forbearance of the loan will invalidate the original security, but the 
subsequent usurious interest will be void.”” Crane vs. Hubbell, 7 
Paige’s Reps., 413. Mitchell vs. Doggett, 1 Fla. Rep., 374, 376, 
377. 

We have been thus particular in giving, in a more extended man- 
ner, our views of the circumstances under which a surety will be 
discharged from his liability, because, although this Court at the for- 
mer trial of this cause, in January term, 1848, expressed clearly and 
substantially, the same views and opinions we now assert, and again 
in the case of Mitchell vs. Doggett, above referred to; yet these 
views and opinions appear to have escaped the attention of the lear- 
ned Judge before whom this cause was tried in the Circuit Court. 
And that Judge gave the following instruction, number thirteen, 
which was excepted to by plaintiff’s counsel: “If you shall be of 
opinion from the evidence, that at the time of entering into the note 
sued upon for $15,965, of January, 1841, signed by H. Doggett and 
J. W. Cotten, that J. W. Cotten, was only security, and not pri- 
marily liable for the debt, by having received part of the considera- 
tion, another note was given by the principal for the sum of $ 
for past interest of said note, as part of the contract, but extending 
the same two and a half per cent. further, unknown to and without 
any communication with the security, so that he remained wholly 
ignorant that two and a half per cent. interest was in fact to be paid 
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by his principal, instead of ten per cent., as agreed by the note exe- 
cuted by the two, that this in law is a fraud on the security, invali- 
dates his note under agreement, and plaintiff has not a right to re- 
cover thereon.” The position assumed in the foregoing instructions, 
as law, are directly contrary to what is asserted in this opinion, as 
law, and to what, according to our best information and judgment, 
we believe the law to be. We hold, therefore, the exception well 
taken, and that the opinion of the Court giving said instruction, must 
be reversed and set aside. There were other instructions asked by 
plaintiff and refused by the Court, and others not asked which were 
given by the Court, numbered 10, 12, 14, 15, 16, and the rulings of 
the Court thereon were excepted to by plaintiff’s counsel. These 
exceptions were elaborately discussed before this Court, but the de- 
cision of them is not deemed material to this cause. 

At the trial of this case in the Circuit Court at November term, 
1849, the jury returned the following verdict: “ We, the jury, find 
verdict for the defendant ;”’ and the defendant’s counsel insists, this 
is evidence that all the issues were found for the defendarft. At the 
trial of this case in the Circuit Court, the instruction, No. 13, above 
set forth, and there given, precluded the jury from finding a verdict 
for the plaintiff on the first or special count of his declaration. Here 
there is a bill of exceptions made a part of the record, in which the 
whole testimony is embodied, together with the rulings of the Court, 
in which respect it is entirely unlike the case of Mitchell vs. Chaires, 
Ex’r., 2 Flor. R., 22. And we can have no difficulty in perceiving 
with the instructions as given, the jury without particular inquiry as 
to the proof of any plea, felt bound to render the verdict they gave ; 
nor can we suppose, with the evidence before them, they would ever 
have consented to the truth of some or most of the pleas pleaded in 
bar, but for the instruction given. We think if an instruction was 
given to the jury as follows: “ If, from the testimony, you are of opin- 
ion the note declared on in the first count of plaintiff’s declaration 
was executed by the defendant’s testator, as co-obligor and surety, 
and that an agreement was entered into between his co-obligor and 
principal, Henry Doggett, for usurious interest with the plaintiff, 
Mitchell, on the note sued on, without his knowledge, the Court char- 
ges that such agreement for usurious interest, was a void contract, 
and from the day of such agreement made void all interest on the 
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note sued upon, but did not injuriously affect Cotten, the surety, nor 
in any manner increase his liability to Mitchell, the plaintiff, nor di- 
minish the means of his principal, Doggett, to pay and discharge said 
note declared ‘on, and said note remained and remains a valid sub- 
sisting obligation, as well against Cotten, the security, as against 
Doggett, the principal, for the principal sum named therein, but for 
no interest whatever. And if you find the matters stated in the first 
part of this instruction, you will find a verdict for the plaintiff on the 
first count of the declaration for the principal sum named in the note, 
but for no interest.”” Such an instruction, for the reasons contained 
in this opinion, would, we think, be lawful and right to be given. 

It is therefore considered by this Court, and it is hereby ordered 
and adjudged, that the decision given herein by the Circuit Court, 
and from which this appeal was taken, be reversed and set aside, 
that this cause be remanded for a new trial, and that proceedings 
be had thereon in conformity with the opinions and principles in this 
opinion contained. 

a 





Isaac W. Mircnett, Appe.iant, vs. F. R. Corren, Execuror, 
APPELLEE. 


ON PETITION FOR REHEARING. 


[After the decision of the foregoing case of Mitchell vs. Cotten, 
and on the last day of the term of the Court, the counsel for appellee 
filed a petition for a rehearing in said cause, assigning therefor, in 
substance, the following reasons :] 

Ist. That the Court erred in deciding that the matters and things 
and defence set up in the sixth plea did not constitute a bar to the 
plaintiff ’s right of recovery : 

Ist. Because at the first trial of said cause, the said sixth plea was 
demurred to—the demurrer was overruled by the judgment of the 
Court, and afterwards the plaintiff replied to said plea. 

2d. Because, after issue joined thereon at said first trial, verdict 
was found thereon for the defendant. 

3d. Because, at the first trial of said cause in this Court, at Janu- 
ary term, 1848, it was assigned for error, that the Court below erred 
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in overruling the demurrer to said sixth plea ; whereupon this Court 
then said, “ As to the first error assigned, viz: ‘That the Court erred 
“in overruling the plaintiff’s demurrer to the defendant’s sixth plea, 
“it is sufficient to observe, that the judgment upon said demurrer 
** was respondeat ouster, and that plaintiff (as appears by the record) 
‘‘ answered over by filing his replication to that plea and thereby 
‘* waived his demurrer thereto. On overruling a demurrer, if the 
‘“demurrant resorts to ulterior pleadings on the same point, the de- 
“murrer is waived. Burdet vs. Burdet, 2 A. K. Marsh., 143. 
** Morrison vs. Morrison, 3 Stewart’s Rep., 144. Breese, 19. 

“The same doctrine was maintained by this Court in the case of 
* Mitchell vs. Executor of Chaires, at the present term. A decis- 
“jon overruling a demurrer cannot be revised, if afterwards it is 
‘‘ withdrawn and issue joined to the country. Acre vs. Ross, 3 Stew- 
“art, 288. Trigg vs. Shields, Hardin, 168. A plaintiff cannot de- 
‘‘ mur and reply to the plea. Riley and another vs. Harkness, 2 
“ Blackf., 34. Harris vs. Weaver, 1 Blackf., 77, and authorities 
there cited. Stephen on Pleading, 296. See 2 Florida Rep., 145.” 

Therefore the petitioner contends, that the said sixth plea and the 
matters and things therein alleged and found by the jury, are and 
were by the foregoing decision of this Court, “ res adjudicate.” 

2d. This Court erred in deciding at the last trial of the cause here, 
that the matters and things set forth in the sixth plea (being the same 
identical matters of fact set forth in the charge of the Court below, 
number 13, as the ground of defendant’s discharge from all liability) 
did not constitute a valid bar to plaintiff’s action, because the ques- 
tion of law involved therein was for that reason not assignable as 
error in this Court. Therefore petitioner contends, that if the ques- 
tion had not been adjudicated by the Court, the same ought now to 
be determined in the same manner it was determined at the former 
term of this Court, and for the same reasons and on the same author- 
ity above referred to. 

3d. That if the charge of the Court below, number 13, did contain 
error, it could only be legally applicable to the plea of the general 
issue, the law embraced in the sixth special plea having been adju- 
dicated by this Court, being no longer open to question by the Judge 
below—and if in truth that error may have been influential on the 
verdict of the jury, it could-only have affected their finding under the 

















172 SUPREME COURT 





Mitchell vs. Cotten, Executor.—On Petition for Rehearing.—Opinion of Court. 
plea of the general issue, while the bar arising under the finding on 
the sixth plea and on pleas 7, 8, and 9, would, notwithstanding, con- 
stitute a flat bar to plaintiff ’s recovery. 

4th. That the proposition advanced, in the opinion and judgment 
of this Court, that the matters and things alleged in the sixth plea 
and found by the jury, did not constitute a defence to the action, was 
not duly considered by this Court, the same not having been fully 
argued at this term by counsel for appellee, for the reason that they 
regarded it no longer as an open question. 

5th. This Court erred in reversing the judgment of the Court be- 
low, notwithstanding the verdict of the jury in defendant’s favor on 
the issues joined on the 7th, 8th, and 9th pleas, setting forth in divers 
ways the giving of time by plaintiff to Doggett, the principal, without 
the consent of defendant, the surety—Because, 

Ist. There was no motion for a new trial on account of any defect 
of proof or misfinding upon those issues. 

2d. Because there was some evidence in the record (and the bill 
of exceptions does not state that it embraced the whole evidence) 
and the jury being the judges of its sufficiency, and having been ex- 
pressly charged by the Court, “ that the party setting up the giving 
“ of time, &c., must prove his allegations in discharge of himself,” 
they must be presumed to have correctly found under such instruc. 
tion. 








LANCASTER, J. 


In the matter of the petition for a rehearing in the case of Isaac 
W. Mitchell vs. Frederick R. Cotten, executor, filed on this the last 
day of the term, we have to regret that time is not afforded to the 
Court to deliberate and examine authorities, as the subject from its 
importance would induce us to desire to do; but the remembrance 
that the sum in controversy is very considerable—that, as it stands, 
the plaintiff can recover no interest, until he recovers judgment, and 
that the delay of a year will subject him to considerable loss, in the 
use of the sum in controversy, we are inclined to dispose of the 
questions raised by the petition, before the final adjournment of the 
Court. 

The first ground assigned for the rehearing is, that the Court erred 
in deciding that the matters and things set up as a defence in the 
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sixth plea did not constitute a bar to the plaintiff’s right of recovery, 
because the matters and things contained in said plea were, by the 
rulings of this Court, in the same case, between the same parties, 
res adjudicaia. 2 Fla. Rep., 145. By reference to that case, it will be 
seen that the objection taken to the decision of the Circuit Court in 
overruling the plaintiff ’s demurrer to the defendant’s sixth plea, was 
interposed after the plaintiff had fiied a replication to the plea, and 
had, as the Court there decided, waived his demurrer. The validity 
of the plea was not decided, nor did the Court look into it, to ascer- 
tain its value, as a bar to the action ; but it was only held, as he, 
the plaintiff, had taken issue on it, and there remained no demurrer 
to it, there was no issue of law on that mattter, properly before the 
Court. 

In regard to the second ground set up in the petition, it is to be re- 
marked, that at the trial at this term, the charge or instruction No. 
13, therein referred to, was contained in the bill of exceptions, and 
stated to have been given by the judge to the jury at the trial below, 
and to have heen excepted to by plaintiff; this, therefore, brought the 
doctrines it contains directly and unavoidably before the Court, for 
review and adjudication. ‘Their judgment thereon will be found in 
the opinion delivered ; and they do not perceive any valid objection 
to the assignment of that instruction as erroneous, because the same 
identical matters of fact, or of law, are set forth in the plea, as a bar 
to the action, which are contained in the instruction No. 13. This 
Court certainly did not, in this case, at the former trial, 2 Florida 
R., 145, make any decision as to the legality of defendant’s plea 
No. 6, but declined to consider it. If, therefore, that plea, in the 
facts it alleges, and the bar to the action which it thereby seeks to 
maintain, is identical in principle with instruction No. 13, above 
mentioned, it follows, if the opinion delivered at the present term in 
this case is correct in law, that plea does not present a good legal 
bar to the action ; that the issue it presents is an immaterial issue, 
and if found for the defendant, could conclude the plaintiff nothing ; 
and if the other material issues were found for the plaintiff, then 
judgment non obstante vere dicto ought to be given for the plaintiff 
on that issue ; but as the finding was a general verdict for defendant, 
then a venire facias de novo was the proper remedy. 

The third objection raised is supposed to be mainly answered ; but 
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it may be remarked, that let that instruction No. 13 have relation to 
what plea or pleas in the case it may, they will separately be af- 
fected to the extent they, or either of them, may be in conflict with 
the law, as contained in the opinion delivered in this case at this 
present term of this Court. 

The 7th, 8th and 9th pleas of defendant, are pleas which allege 
(in various ways) that Mitchell, the plaintiff, for a valuable conside- 
tion, gave delay of payment to Doggett, the principal obligor, without 
the knowledge and consent of Cotten, the surety. H. Doggett was 
examined as a witness touching the matters in issue in those pleas, 
and in answer to the 10th interrogatory, says: “ Witness saith he 
was not in Florida, and did not see the said Mitchell about the time 
mentioned in the interrogatory, or make any contract with him about 
further time.”? Cotten, in his letter to Mitchell, dated 25th of No- 
vember, 1844, says: “ You were so kind as to tell me, in the last 
. conversation we had upon this subject, that, whenever I desired it, 
you would proceed to collect, and I now say that unless, &c., I shall 
certainly wish you to proceed, as quick as possible, to collect your 
money from Col. Doggett.” Again: “I have no wish to have Col. 
Doggett pushed, and my permitting the note to run so long, is, I 
think, satisfactory proof of that fact.”” There is no testimony of any 
witness in the case, but what is made by Henry Doggett and John 
W. Cotten, going to sustain the issues on the three above mentioned 
pleas, and Doggett himself, the witness of defendant, says “ he made 
no contract with Mitchell about further time.”’ It also abundantly ap- 
pears, that Mitchell commenced a suit soon after Cotton desired him 
todo so. Will the counsel ask the Court to shut their eyes, and 
suppose testimony on which these issues could or might have been 
found for defendants ? 

It is said the bill of exceptions does not state that it embraced all 
the testimony given in the case. At paye 36 of the printed record, 
at the end of the testimony, it is said, “ This being the whole testi- 
mony offered,”’ &c. 

The fourth ground of the petition is, that the matters and things 
alleged in the sixth plea, and found by the verdict of the jury, did not 
constitute a defence to the action—was not duly considered by the 
Court, the same not having been fully argued to this Court at this 
term, because appellee’s counse] no longer regarded it as an open 
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question. The answer is, the 13th instruction was before the Court, 
and elaborately argued, and maturely considered by the Court, and 
the law arising thereon announced in the opinion delivered. It is 
the determination on that 13th instruction which affects the 6th plea 
of defendant, and counsel must have been as well apprized of the 
effect of reversing that instruction at the argument as they are now. 

The fifth ground of the petition has been mainly replied to, in 
our review of the third. 

But suppose we are mistaken, and the jury, on the testimony be- 
fore them, meant to find these issues, Nos. 7, 8 and 9, or one of them, 
for defendant, we can only say, it does not appear plainly to us ; 
but it appears much more probable, that the plea of the statute of 
limitations with them formed a bar to the second count ; and the sixth 
plea, under the 13th instruction, formed a bar to a recovery on the 
first count. And upon the whole case, justice appears to be advan- 
ced by ordering a new trial. It is, therefore, ordered by the Court, 
that the rehearing petitioned for in this case be denied. 








Tue Unton Bank or Ftorwa, Puarntirr in Error, vs. THE 
Heres anpD TERRETENANTs OF JEREMIAH POWELL, DECEASED, 
DerenpDAnTs 1n Error. 


The act of November 10th, 1828, requires that a scire facias or action of debt 
against executors or administrators, or other persons having charge of the 
estates of deceased persons, upon any judgment against their testators or in- 
testates, shall be brought within five years from their qualification. All such 
judgments, after the expiration of five years from the qualification of the ex- 
ecutors, administrators, &c., are presumed to be paid, unless some proceeding 
shall have been had in the intermediate time. 

It is not necessary to state in a plea of this statute, that no proceeding had been 
taken within that time. To avoid the bar, it is necessary for the plaintiff to 

; show such proceeding. 

The 18th chapter of 13th of Edward Ist, which gives the elegit, is not in force 
in this State, because it is inconsistent with the statute of this State which 
provides for the sale of land on execution. But the chapter which gives the 
writ of scire facias is in force here by virtue of the aet of November 6, 1829,. 
adopting the common and statute laws of England, which are of a general 
and not local nature, with certain exceptions and provisions. 
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A jadgment at law, or a decree in equity, is a lien upon the lands of a debtor 
which binds from its rendition. This lien is not lost by the death of the 
debtor, but it continues only upon thegompliance by the creditor with the 
provisions of the laws regulating the exhibition and enforcement of demands 
against the estates of decedents. 


Lands are assets, under the laws of this State, and it is the duty of the executor 
or administrator, in case there should be a failure of personal assets, to make 
application in the mode pointed out by law, for the sale of the lands. This 
is not a matter of discretion with him. 


Upon the death of the ancestor, the fee vests in the heir, but he takes it subject 
to the payment of debts. 


Lands being held to be assets in this State in the hands of the personal represen- 

tatives, it is necessary in a proceeding by scire facias against the heirs and 

" terretenants to make the executor or administrator of the deceased, a party. 

It is questionable whether it is necessary to make the heirs and terretenants 

parties to a proceeding by scire facias to subject the lands. Unless they can 

be regarded as persons in charge of the estate and the lands in their hands 
assets, they are not properly made parties. 





Error to Leon County Circuit Court. 

The case is stated in the opinion of the Court. The judgment in 
the Court below was rendered at the Spring Term, 1849, Honorable 
Tuomas Batrzett, Judge, presiding. 

The case was argued in this Court by R. S. Hayward and L. A. 
Thompson, Esgqrs., for plaintiff in error, and by M. A. Long, Esq., 
for defendants in error. 


R. S. Hayward, for plaintiff in error : 


The Court below erred in overruling plaintiff’s demurrer to first 
plea of defendants, because— 

1. The plea is no answer to the scire facias. The scire facias 
was a proceeding in this case, to revive a judgment against the heirs 
and terretenants of Jeremiah Powell, deceased, in order to charge 
lands which, before the death of Powell, were bound by a judgment 
against him and others. The plea urges as a ground for not charging 
these heirs and terretenants, that certain persons qualified as execu- 
trix and executors of Powell, and that said scire facias did not issue 
within five years next after such qualification. Now, this executrix 
and these executors are not parties to this proceeding—they are not 
mentioned in the scire facias or declaration ; and if it had been ne- 
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cessary that the scire facias should have been issued against them, 
and not against the heirs and terretenants, the failure to name them 
in the scire facias would have been good ground for plea in abate- 
ment. 

2. The plea is insufficient. It is based upot the act of November 
10th, 1828, Thomp. Dig., p. 444, sec. 3, § 2, which says “no action 
of debt,” &c. The plea should have stated, not only that five years 
had elapsed from the qualification of said executrix and executors to 
the suing out of said scire facias, but that no proceeding had been 
had upon said judgment within that time. The law does not abso- 
lutely require that scire facias shall be sued out against executors or 
administrators within five years, but that that shall be done, or some 
proceeding had upon the judgment, in order to do away the presump- 
tion of payment. It would be hard, if, whilst we are endeavoring to 
make our demand out of the survivors in this case, the statute of 
limitations should be running on to bar us of our ultimate rights 
against the executors of the deceased, in the event of the insolvency 
of the survivors. This point is before your Honors, in the case of 
Oscar Filyau and wife vs. Henry Laverty. 

But the principal question which arises upon demurrer to defen- 
dant’s plea is this: Could the executrix and executors of Powell have 
been properly made defendants to this scire facias? If they could, 
then the above statute of limitations may have been correctly pleaded 
in bar of our action—if they could not, then their plea was demur- 
rable. The judgment upon which this scire facias issued, was 
founded upon a written contract—it was a joint judgment; and by 
reference to Ist Chitty’s Pleadings, page 50, it will be seen that, 
“in the case of a joint contract, if one of the parties die, his execu- 
tor or administrator is at law discharged from liability, and the sur- 
vivors alone can be sued; and if the executor be sued, he may 
either plead the survivorship in bar, or give it in evidence under the 
general issue.” “If the contract were several, or joint and several, 
the executor of the deceased may be sued at law in a separate ac- 
tion, but he cannot be sued jointly with the survivor, because one is to 
be charged pE BONIS TESTATORIS, and the other DE BoNIS PROPRITS.”’ 
Vide note 4 Chitty’s Pleadings, p. 50. This authority is conclusive 
upon the point that the executrix and executors of Powell could not 
have been made defendants in the setre facias. Clearly, then, the 
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statute of limitations, applying to executors and administrators, can- 
not be properly pleaded as a bar to our proceeding against the heirs 
and terretenants. This statute, however, it may be urged, not only 
operates asa bar to persons suing executors or administrators, but 
also applies to those who sue “ other persons having cHarcE of the 
estate of a testator or intestate.” This clause was never intended to 
apply to heirs and terreienants, who have the estate itself, and not 
the charge of it. It refers simply to curators. 

I have shown that the executors or administrators of a deceased 
party to a joint judgment, cannot be proceeded against at law. The 
next question presented in the cause is this: Can we subject the 
lands of Powell, in the hands of his heirs and terretenants, to the 
payment of the claim of the Union Bank of Florida ? 

By the law of England, “ where judgment is had against several 
defendants, and one of them dies before execution, since the charge 

upon the judgment survives as to the personalty, though not as to the 
" realty, the plaintiff may have scire facias, framed upon the special 
matter, viz: against the survivor, to show cause why the plaintiff 
should not have execution against him of his goods, and chattels, and 
of the moiety of his lands, and against the heirs and terretenants of 
the deceased, to show cause why the plaintiff should not have execu- 
tion of the moiety of the lands of the deceased, without mentioning 
any goods.” 2 Saunders R., p. 72. 

This proceeding against the moiety of the lands in the hands of 
the survivors, and the moiety in the hands of the heirs and terreten- 
ants, originated under the statute West. 2, 13 Edward Ist, whick 
gave the scire facias and elegit, and enabled the plaintiff to extend 
half of the lands of each of the parties defendant, until his debt was 
paid. Our writ of fier facias gives us a more extended remedy, by 
rendering all the lands subject to sale; so that where in England, 
the plaintiff in scire facias proceeded against half the lands only, we 
ask here to have execution of the whole. 

Such is the Engiish law, and such is the law of this State, except 
so far as it has been altered by statute. 

Let us see how far our statutes have qualified the right, which, 
under the law of England, we had. The statute of this State, passed 
in 1833, Thompson’s Digest, page 202, section 7, par. 2, declares 
that “ real estate shall be considered assets,”’ &c. 
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Paragraphs three and six further provide, Thompson’s Digest, 202. 
These are the principal enactments of 1833, relative to the making 
realty assets in the hands of executors and administrators. It is con- 
sidered assets, and after personal assets are exhausted, may be sold 
to pay debts, under an order from the Judge of Probate. This was 
certainly a very imperfect state of the law, when we consider that 
the same statutes which made lands assets in the hands of the exec- 
utor or administrator, did not require the executor or administrator 
even to inventory the real property of his testator or intestate ; and 
the bond, which the law of 1828, Thomp. Dig., page 197, par. 9, 
required him to give, was only conditioned for the making a true 
and perfect inventory of all and singular the goods and chattels, rights 
and credits of the deceased, which shall come to his hands, and fur- 
ther to make a just and true account of his administration of such 
goods, chattels, rights and credits, and to pay over the balance, &c. 

Under such a state of the law, if the executor reduced land to pos- 
session, under order of Probate Court, and sold it, and kept the money, 
the only remedy which creditors or heirs would have, viz: suit on 
his bond, would be entirely unavailable, because his bond does not 
cover realty. 

But the statute of 1841, Thomp. Dig., page 203, section 7, para- 
graphs 6, 7, 8, 9, 10, 11, 12, went further, and required the executor 
or administrator, when it became necessary to sell real estate for the 
payment of debts, or to make more equal distribution amongst the 
heirs or devisees, to petition the Circuit Court, setting forth the rea- 
son for his application, &c. Whereupon, the Court will order cita- 
tions to all the heirs or devisees, who may appear and answer, and 
oppose the application, and take testimony, as in Chancery cases, to 
controvert the allegations of the petitioner. It becomes, indeed, as 
a Chancery cause, between the heirs or devisees, and the adminis- 
trators or executors, and if the executor or administrator succeed, the 
Court appoints commissioners, (not the executor or administrator,) 
but commissioners, to sell the real estate, and the petitioner never 
gets, nor can get possession of these assets from the commissioner, 
until he enters into a bond, (another bond from his ordinary admin- 
istration bond,) for the faithful payment and application of the fund 
arising from the sale made by the commissioners, according to the 
deeree of the Circuit Court rendered in the cause. The law of 41 














180 SUPREME COURT ae 


Union Bank vs. Heirs of Powell.—Argument of Counsel. 





does not entrust petitioner with the realty, it regards him as antago- 
nistic to the heirs ; it seems designed to protect the heir from his 
encroachments, and it will not even allow the proceeds of sale, and 

never the land itself, to reach his hands without some security, addi- 

tional to his bond for the administration of his goods, chattels, rights 

and eredits ; nor to apply one cent of said fund to the payment of any 

debt, except as ordered by the Court in its decree. And further, 

upon the coming in of the report of the commissioners, the Court will 

render a final decree in the cause ; and, if the terms of the sale have 

been complied with, will direct the commissioners, (not the executor 
or administrator, ) to convey. 

The above is a brief exposition of the substance of the law of 1841, 
and from this view, I think we may conclude, that there are several 
conditions precedent to lands becoming assets in the hands of the 
executors or administrators: 1. Petition. 2. Hearing and good cause 

‘shewn. 3. Decree. 4. Bond. Even then, he only gets the monies 
from the commissioners, which are henceforth regarded as assets. 

If this be true, may not lands be pursued by a judgment creditor, 
(who has a lien upon them by a subsequent statute to that making 
them assets, ) unless executor or administrator file his petition? May 
not lands be liable to a judgment creditor, if, upon petition heard, it 
be decreed by the Circuit Court, that the personalty is sufficient and 
that the realty be not sold? A judgment creditor has a lien upon 
lands, and I contend that these lands go to the hands of the heir char- 
ged with the judgment. Again, suppose the Executor fail to give the 
bond required, do not the lands continue in the hands of the heir ? 
(See Fitzpatrick et al. vs. B. and W. Edgar, 5 Ala. R., p. 503.) 
If they continue in the hands of the heir, are they not subject to the 
lien of a judgment? The lien of a judgment upon lands is analagous 
to that of an execution upon personalty. See the case of Moseley vs. 
Edwards, 2 Florida Reps., where the lien of a judgment upon lands 
being declared to be a lien as at common law, is regarded as not li- 
able to be divested by laches, as in Alabama. Fitzpatrick et al. vs. 
B. and W. Edgar. 

What change has our statutes effected in the law of England? [ 
answer, simply this: that all debts not in judgment, must be presen- 
ted with us to the executor or administrator ; whereas in England, 
the lands descended were liable in the hands of an heir toa judgment 
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against him on the bond of his ancestor, in which he was expressly 
named. ‘This alteration, and only this, has been effected by the 
Legislature of Florida. Thus far goes the case of Gilchrist, Judge, 
vs. Fillyau and wife, 2 Flor. Reps., p. 94, and no further. That 
case declares that an heir cannot, in this State, be sued on the bond 
of his ancestor, because bond debts are with us of no higher dignity 
than simple contract debts ; and because lands, being only sub modo 
assets, it would be impossible for an executor to know whether the 
personal estate were insufficient or not, and consequently so to report 
it as required by law, unless these demands were brought against 
him. True, the Court seems to decide that lands are assets under 
our law of 1833, confirmed by 1841, but Ido not understand that the 
Court regarded them as assets, unless, in case of insufficiency of per- 
sonalty, they were sold by commissioners, and the money paid over 
to them. For the case of Gilchrist vs. Fillyau was decided by the 
authority of an Alabama decision, (in which State the law is decla- 
red to have furnished a copy for us,) and in that case the defendant 
pleaded, “ That since the scire facias was sued out, the estate had, 
according to the statute, been reported insolvent.”? See, also, the ar- 
gument of Elmore, counsel, and the decision of the Court, in the case 
of Fitzpatrick et al. vs. B. and W. Edgar, 5 Ala. Reps. In the 
former case, in 1 Stewart, the Court say: ‘“ Our statutes have point- 
ed out another mode for subjecting the lands to the payment of debts, 
If the personal estate be insufficient, the administrator or executor 
shall make his report accordingly, and the land shall be sold by order 
of the Court. This course does not abridge the rights of creditors ; 
for as the administrator cannot have fully administered, if, on a defi- 
ciency of personal estate, he fails to make his report as required, so 
that the lands may be resorted to, the remedy is more ample than at 
common law.” What was the remedy at common law ? Suit against 
the executor, to subject the personalty alone to the payment of the 
debt. How was the remedy enlarged by the statute of Alabama ? 
By making it the duty of the executor or administrator to report the 
personalty insufficient, and to apply for sale of realty and if he did 
not do this, he and his securities were liable on his administration 
bond. Suppose he neglected to do this, did the realty become assets 
in his hands? I imagine not—it remained with the heir, and the 
executor and his securities paid the debt. But what was the condi- 
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tion of the bond? It was that he should well and truly perform all 
the duties which are, or may be by law required of him. Clay’s 
Ala. Dig., p. 221, sec. 3. This condition is broad enough to cover 
a case of refusal to make application for the sale of realty. But sup- 
pose, in Florida, the executor or administrator should fail or refuse 
to make the application spoken of in the statute, would the creditor 
have a remedy by suing him on a bond, the condition of which is 
only to administer faithfully the goods and chattels, rights and credits 
which come to his hands? [I cannot think he would be able to re- 
cover in such a case. Notwithstanding the Alabama law was, in 
_ this respect, so much more perfect at the time of the decision in 1 
Stewart, p. 193, than our own is, the Legislature, deeming it unequal 
to the attainment of the desired object, passed subsequently the fol- 
lowing act : “« Whenever an executor of any deceased testator,” &c. 
5 Ala. Reps., p. 501, which case see passim—and again in 1843, 
the Legislature of that State passed another law requiring the Court 
to demand of an executor or administrator a bond for administration 
of goods and chattels, &c., together with realty. Clay’s Ala. Dig., 

. 229, sec. 44. The first of these statutes set forth in the opinion 
of the Judge, in the case of Fitzpatrick et al. vs. Edgar, before cited, 
is the only law of Alabama which ever gave any remedy against the 
heirs—for by the common law, the heir could only be made liable 


in a real action, and the stat. West. 2 was never adopted there. 


There is consequently this distinction to be taken between the law 
of Alabama and the law of this State—that there the lands were 
never liable in the hands of the heir, unless the remedy were 
expressly given by statute, and here, the right to pursue them in the 
hands of the heir exists, unless expressly taken away by statute. 

I have before remarked that the remedy of the bond creditor of the 
ancestor is thus taken away by statute—or in other words, the 
statute of Florida has, to that extent, altered the law of England. Let 
us go one step further, and inquire if our statute has made any altera- 
tion in the English law in relation to the method of proceeding on the 
part o° a judgment creditor. In 2d Saunders, p. 72, it is laid down, 
that where a judgment is had against one who dies before execution, 
upon a return of nihil to a scire facias against his personal represen- 
tative, a scire facias will lie against his heirs and terretenants. In 
such a case, I should suppose that, under our law, nihil could not be 
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returned to the executors or administrators properly, so long as heirs 
had any real estate which the executors might, upon application, re- 
duce to assets, and consequently this final resort against the heirs, in 
such an event, would be superfluous. 

But where judgment is had against several parties to a joint con- 
tract, the executors or administrators of a deceased party, as I have 
before shown, are not liable at law—they cannot be charged jointly 
with the survivors, because you cannot have execution de bonis tes- 
tatoris and de bonis propriis. Such a judgment being no charge upon 
the executor, if the personalty were sufficient to pay all the other 
debts of the estate, he would not reduce the land to assets on account 
of said judgment ; the heirs, I imagine, could successfully resist his 
application so to do, if he desired it, because he (executor) is not 
bound for such a debt, and the lands have descended to the heirs un- 
der our statute of descents—or in other words, the fee has been cast 
upon them, subject to the charge of sucha judgment. To this it may 
be answered, the executor is liable in equity—but I submit to this 
Court that we are judgment creditors, whose claim is made by 
statute alien upon land. Our’s is not an equitable lien, to be en- 
forced, after great and expensive litigation, in a Court of Chancery— 
it is not such a lien as can be deferred to junior incumbrances, and 
postponed even to simple contract creditors, as might be the case 
if we were driven into equity, but it is a statwory lien, and one 
which our statute declares shall be a “ lien as at common law, which 
words, this Court has decided, mean something. Case of Moseley 
vs. Edwards, decided at the last term. 

From this, I think it fairly deducible that the law of England has 
undergone no change, through the medium of our statutes, with re- 
spect to the remedy against the survivors, and the heirs and terre- 
tenants of a joint judgment debtor. Our statute in such case gives 
no remedy against executors or administrators, and until it provides 
one, and thus alters the practice, which, by virtue of our adoption of 
the English statutes, must be pursued, this proceeding is regular and 
sustained by law. 


M. A. Long, for defendant in error : 


1. Two principal questions arise in this cause. The one is, 
whether in Florida, a scire facias can be maintained against the 
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heirs and teretenants of a deceased person, against whom and others 
a joint judgment had been rendered before his death, to have execu- 
tion of the real estate of the deceased. This arises upon a demurrer 
to defendant’s plea, which reaches back to the declaration. I con- 
tend that upon a full view of our several statutes, it will appear that 
this remedy is obsolete in this State, or more properly speaking, 
has been superseded by another and a better. 

In England, “ where a judgment is had against one who dies 
before execution, it is said that a “scire facias will not lie against 
his heirs and terretenants, until a nihil is returned to a scire facias 
against his personal representative.” 2 Saund. Rep., 72. But 
_ “where there are several defendants, and one of them dies before 
execution, since the charge upon the judgment survives as to the per- 
sonalty, though not as to the realty,” &c., “the plaintiff may have a 
scire facias framed upon the special matter, namely, against the 
‘survivor, to show cause why the plaintiff should not have execution 
against him of his goods and chattels, and of the moiety of his lands, 
and against the heirs and terretenants of the deceased, to show why 
the plaintiff should not have execution of a moiety of the lands of the 
deceased, without mentioning any goods.” Ib. 

Now! ask the Court to observe, that where the judgment is against 
one only, who dies before execution, no scire facias can be had 
against the heirs and terretenants, without first attempting to make 
the money out of the personal property in the hands of the represen- 
tative of the estate. In default of sufficient personalty in the hands 
of the executor or administrator, the lands are resorted to in the hands 
of the heir (who is the oldest son) and terretenants, because the 
same in that country does not go to the executor and administrator, 
and could never be subjected at all to the payment of judgments, if 
resort was not had to him, to whom alone they directly descend.— 
« By the laws of Florida, there is no such thing as primogeniture ; 
the land descends ir parcenary, and is expressly declared assets in 
the hands of the administrator or executor, and after the exhaustion 
of the personal assets, may be sold to pay debts due by the estate, 
besides being liable with personal property to an execution existing 
upon any judgment against such executor or administrator,” is the 
language of this Court in the case of Gilchrist vs. Filyau and wife. 


2 Fla. Rep., 95. 
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It is obvious, therefore, that there is no necessity in Florida for a 
scire facias against the heirs and terretenants, in order to subject the 
land to the payment of a judgment against one person who has died 
before execution—the whole estate, real and personal, being in the 
hands of the executor and administrator, subject to all debts. Until 
the debts are all paid, and the surplus, if any, distributed, a resort to 
the heir is not only useless, but impossible, for up to that time the 
land is in the hands or possession of the administrator. The land 
remains assets in the hands of the administrator until all the debts 
are paid and the administration closed. It is little short of absurd to 
say that during the administration, and before the debts are paid, that 
the same land is subject to the same debts in the hands of the heir. 
Lands cannot constitute assets in the hands of different persons at 
the same time. 

It will be noticed also, that in the above extracts from Saunders’ 
Reps. in relation to cases where there are several defendants, and 
one dies, that the reason why the scire facias is allowed against the 
heirs, is because “ the charge upon the judgment survives as to the 
personalty, though not to the realty.” ‘Therefore, in cases where the 
personalty of the survivors may be insufficient, in the apprehension 
of the plaintiff, he may have scire facias against the heir to compel 
him to “ show cause why plaintiff should not have execution of a 
moiety of the lands of the deceased, without mentioning any goods.” 
The goods are not mentioned, because not in the hands of the heir. 
Now, I say, that this reason for pursuing the heir does not exist in 
this State, under our system. ‘“ The charge upon the judgment,” to 
use the language of the book, survives as to the realty as well as to 
the personalty, in this State. ‘‘ Since the charge upon the judgment” 
does survive as to the realty, the plaintiff may not have a scire facias 
against the heir. He has no use for such a remedy, or any other, 
even in equity, until it shall appear that he has exhausted all the real 
and personal estate of the survivors. In the case before the Court, 
the survivors have not been pursued at all, as they might have been, 
according to the case cited on the other side from 1 Cowen’s Reports. 
“‘ At the common law, the charge upon the judgment being personal, 
“ survived ; so that where there are two or more defendants in a 
“ personal action, and one dies after judgment, execution may issue 
“ against the survivor, without a scire facias. The execution, how- 
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‘ever, must be taken out against all the defendants, otherwise it will 
“not be warranted by the judgment. 1 Lord Raymond, 224. 2 
“ Tidd., 10, 29. The reason given is, there is no alteration of the 
‘‘ record, nor any new party made liable to the execution.” 

If the plaintiff should fail to realize his judgment from the survivors, 
upon the execution so issued against them, it would then be time 
enough to inquire whether any remedy existed against the estate ot 
the deceased, by bill in equity or otherwise. It may be true, that 
the death of one of several persons, against whom a judgment at law 
has been obtained, totally extinguishes the same as to him, and cer- 
_ tainly is so, I apprehend, if the position of the counsel be correct, 

that his death destroys all right to collect the same out of the personal 
estate. This is obvious, because our statute requires all the debts 
of intestates to be paid out of the personal property, if there be suffi- 
cient for the purpose, allowing the land to be resorted to only in the 
‘event of a deficiency of personal property. This most wise and im- 
portant principle of our law would be repealed in every instance in 
which a judgment like the present should exist. Now, if the British 
statute of 2 West. does allow the remedy in that country, which the 
plaintiff has pursued in this instance, I think it manifest that the same 
is inconsistent with our statute, which directly prohibits a resort to 
the land in any case until the personalty is exhausted, and therefore 
the British statute must give way to our own. The first section of 
the act of 1829, Thompson’s Dig., 21, which declares what portions 
of the statute and common law of England shall be of force in Flor- 
ida, has this proviso: “ The said statute and common law to be not 
inconsistent with the constitution and laws of the United States, and 
the acts of the General Assembly of this State.”” The principle and 
reason of the position assumed by the plaintiff in this case, seems to 
be totally inconsistent with the principles and reason of our system. 
It is plain that the right to resort to the heir in any case in England, 
resulted from the fact that the land could not otherwise be applied, 
to any extent whatever, towards the satisfaction of any debt of an 
intestate. It is also equally plain, that the land descended to the 
heir or oldest son directly, and never constituted assets in the hands 
of the administrator of the deceased, solely in consequence of a fun- 
damental principle of the British Government, to wit, the preserva- 
tion of a wealthy landed aristocracy. ‘‘ When the Emperors,” says 
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Blackstone, 2 Com., 183, “‘ began to create honorary feuds, or titles 
of nobility, it was found necessary, (in order to preserve their dig- 
nity,) to make them impartible, or (as they styled them,) feuda indi- 
vidua, and in consequence descendible to the eldest son alone.” 

If this proceeding can now be sustained, it could be in any case, 
even before an administrator could be appointed to represent a de- 
ceased person’s estate, and thus subject the land to sale, although 
there be sufficient personalty to pay the judgment, and when there 
was no one authorized to use it for that purpose. This monstrous 
consequence of the principle contended for on the other side, forci- 
bly illustrates the danger to our whole system of legislation on this 
subject, by adopting one of the incidents of a principle of the British 
system totally repugnant to our own. When we repudiate the prin- 
ciple, we must also the incident. I beg to refer the Court to its 
own clear and forcible exposition of this subject, in case of Gilchrist 
vs. Filyau and wife, herein before cited. Most of the reasoning in 
that case is equally applicable in this. 

The 13th section of the act of 10th November, 1828, (Thomp- 
son’s Digest, 444,) provides that “ no action of debt shall be brought 
against any executor or administrator, or other person having charge 
of the estate of a testator or intestate, upon a judgment obtained 
against his testator or intestate ; nor shall any scire facias be issued 
against any executor and administrator, or other person having 
charge of the estate as aforesaid, to revive such judgment, after the 
expiration of five years from the qualification of his executor or ad- 
ministrator, or such other person having charge of the estate ; and 
all such judgments, after the expiration of five years, upon which no 
proceeding shall have been had, shall be deemed to have been paid 
and discharged.” 

The first reflection upon this statute is, that it clearly contemplates 
the enforcement of judgments rendered in the life-time, against the 
executors and administrators of testators and intestates, and not 
against heirs or terretenants, unless they are embraced under the 
terms “or other person having charge of the estate.” If those 
terms do not embrace them, then they are not embraced, and I think 
they are not, from the fact that the scire facias here spoken of is to 
revive the judgment, and not to have execution of the land, as is here 
attempted. The case cited on the other side from Alabama Reports, 
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seems to be relevant only in this, that, where a particular mode of 
collecting or enforcing a judgment is pointed out by our statute, the 
same must be pursued in all cases. It will be seen that there is no 
exception in this statute embracing judgments, or allowing them to be 
enforced against any one else than the representative of the estate. 
We have already seen why a scire facias in England against the 
heir was allowed, namely, that the lands of the survivors were not 
subject to the judgment, which is different in this State ; and, there- 
fore, there exists no shadow of reason for making any distinction in 
this respect between joint and separate judgments—for in each case, 
whatever is to be paid, is to be paid out of the land, in default of suf- 
ficient personalty. 

The counsel on the other side say they must resort to the land, be- 
cause they say they have no right to the personal effects. Now it 
seems plain that, if they were right in this, it would follow that they 
‘have proceeded against the wrong party. We have already seen 
that, until all the debts are paid, and the administration closed by 
final distribution, the lands remain in the hands of the executor or 
administrator. ‘The tenants in possession of the land hold under 
the executor or administrator ; for, as this Court remark in the case 
of Gilchrist vs. Filyau, “ The rents and profits of the land constitute 
“ a fund for the payment of creditors, and as they must by our laws 
“ look to the executor or administrator for payment of their demands, 
“‘ how could that fund be made available, unless the estate from 
“‘ which it springs be made amenable for the debts ? and the law 
“ points out the mode in which it is to be accomplished. The rents 
“ and profits are incident to the land, and it is obvious that the law 
“intended the whole estate to be subject to the payment of the 
“ debts.” 2 Florida Reports, 97. 

This construction of our statutes, seems to amount to a very pos- 
itive adjudication, that all creditors must look to the executors or ad- 
ministrators for payment of their demands, from which it follows that 
if the plaintiff has any debt at all, he must enforce the same against 
the person upon whom the law has cast the whole estate, real and 
personal, for the purpose of paying debts. It is equally plain, that if 
the plaintiff has any existing debt, on account of the judgment against 
the deceased, it is the debt of the estate, and not that of the heirs or 
tenants. If the plaintiff is correct in saying that he has no remedy 
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against the executor of the deceased, it is plain that he has none 
whatever, from the nature of the thing, and the decision above quoted. 

2. If the plaintiff ’s judgment against the deceased was extinguished 
by his death, as is, I think, virtually admitted by the plaintiff ’s coun- 
sel, and as is very probable, then the Court need not inquire into 
the second question raised in this record, viz: that the judgment as 
to Powell “ shall be deemed to be paid and discharged,” because no 
proceedings were had on said judgment within five years from the 
appointment of the executor in this case. But, because the Court 
may choose to consider this point, I will make a few suggestions. 
This language seems to imply something more than an ordinary 
statute of limitations to the remedy, and much more than a mere pre- 
sumption of payment arising from the lapse of time, which might be 
rebutted by proof, as recognized in equity. Webster defines the 
word deem to mean “ to think, to judge, to be of opinion, to conclude 
on consideration,” &c. ‘“‘ Deemed—thought, judged, supposed.”” This 
judgment, then, is by the Court to be “thought, supposed, judged,” 
and “concluded on consideration,” “to be paid and discharged ;” 
or in the language of Webster in defining the latter word, “ paid, re- 
leased, acquitted, performed, executed.”’ This statute must be “ re- 
garded as one of repose, and specifying a period after which litiga- 
tion must cease,”’ as remarked by this Court in the case above cited. 

I will only remark, in conclusion, that the formal objection taken 
to the plea of this statute, namely, that it does not aver that no pro- 
ceedings were had on said judgment until the suing out of this scire 
facias, is untenable. This fact abundantly appears from the judg- 
ment itself, the writ of scire facias, and the declaration of the plain- 
tiff. Ifa writ of execution had been issued against the survivors, as 
I have shown was proper, there would have been no particular sense 
in calling on them by this writ to show cause why one should not 
issue. 

I think, upon a review of the whole question, this Court must con- 
firm the judgment of the Court below, and thereby give symmetry 
and consistency to our statute-system of settling up estates of deceased 
persons, and of paying “ all debts of whatsoever nature.” 

L. A. Thompson, in reply, contended : 

I. That the section 13 of the act of November 10, 1828, on which 
the plea is framed, applies only to executors or administrators, or 
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others acting in a like fiduciary capacity, in the charge or care of 
the estate of any testator or intestate, and cannot be pleaded by heirs 
or terretenants. 

The phrase, “ or other person in charge of the estate,”’ is clearly 
not intended to include heirs and terretenants—for they are not in 
charge of the estate of the testator or intestate, but they are in pos- 
session, and claim as owners and proprietors, although the lands 
may be subject to liens created or suffered by the former proprie- 
tor. 

The defendants cannot claim the bar as one given them, nor as 
. coming within the relative and generic meaning of the terms used 
in the statute. 

II. That they cannot claim the benefit of the bar derivatively, 
through the executor or administrator—because to do this, it must be 
on some demand which is a charge on the proper fund committed to 
the executor, and this judgment is not such a demand. 

The law of Florida gives the personalty to the executor or admin- 
istrator as a fund to pay debts with ; and if the same be insufficient, 
it authorizes a condemnation of the real estate to supply the deficit. 
Thomp. Dig., 202, 203, Sect. 6 & 7. Gilchrist vs. Filyau, 2 Fla. 
R., 94. 

It is assumed as incontrovertible, that the executor cannot pro- 
ceed to condemnation of real estate to pay a debt which is not charge- 
able upon the primary fund in his hands. The law directs him to 
pay from the personal property which goes to him, using the slaves 
last, and if this is insufficient, then to condemn the realty by the judg- 
ment of a Court, convert it into personalty, and apply it. Surely, 
then, no Court would grant the prayer of the petition to pay a debt, 
if that debt did not constitute a charge upon his peculiar and proper 
fund, or had been barred by the statute of non-claim. 

‘The judgment on which this writ is procured, did not form a charge 
upon the personalty of the deceased, but being joint against the tes- 
tator and other persons, it survived against the lands and personalty 
of the survivors, and against the lands of the deceased only. 2 
Tidd Pr., (9th ed.,) 1122. 2 Wms. Saund.,51, n. 4. Woodcock vs. 
Bennet, 1 Cowen R., 738. Erwin vs. Dundas, 4 How. S. C. R.., 
77. Panton vs. Hall, Carthew, 105. 

It is supposed that our statute differs from the common law, as to 
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what are charges upon the fund in the hands of the executor and the 
mode of administration. This is an error. Our statute only directs 
the order in which debts are to be paid, and like the common law, 
makes all debts, whether due by record, specialty, or simple con- 
tract, payable out of the personalty. If itis not so provided in ex- 
press terms, it results by necessary implication. : 

The provisions of the common law on this subject, will be found 
in 2 Wms. on Executors, 651-2, 656, 666, 674. ‘ 

The personalty of the deceased being discharged, and his lands 
only remaining chargeable, the object of this proceeding is to enforce 
the lien given by the act of February 12, 1834, Thomp. Dig., 351, 
upon those lands in the hands of the heirs and terretenants. 

It is conceded, that if this claim was a charge upon the fund com- 
mitted to the administrator, that is, the personalty, and the bar had 
attached, then, as in the case of the statute of non-claim, these parties 
could claim the benefit of it derivatively ; this, however, is the very 
position which we deny. It would have been an act of mal-admin- 
istration in him, if he had paid it. 





DOUGLAS, C. J. 


This is a proceeding by scire facias issued out of the Circuit Court 
of Leon County against the heirs and terretenants of Jeremiah Powell, 
deceased, upon a judgment obtained by the Plaintiff in the Superior 
Court of Leon County at its November Term, A. D. 1838, against 
John Westcott, Jr., George W. Fletcher, William S. Paulin, James 
D. Westcott, Jr., and Jeremiah Powell, for the sum of $1783 50- 
100, &c. Since which time (as appears by the declaration herein 
filed, which is in the usual form,) the said Jeremiah Powell has de- 
parted this life. ‘The defendants put in a number of pleas to this 
declaration, one only of which, however, is presented for our con- 
sideration. 

That plea alleges that “ heretofore, to wit, on the 15th day of Jan- 
uary, A. D. 1840, in the County of Leon, aforesaid, Violet Powell, 
Nathaniel Hamlin, and John W. Adams, duly qualified as executrix 
and executors of the last will and testament of Jeremiah Powell, de- 
ceased, and letters testamentary were thereupon issued to the said 
Violet Powell, Nathaniel Hamlin, and John W. Adams, by the Judge 
of the County Court of said County of Leon, sitting as a Court of 
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Probate, and that the said scire facias was not sued out by said plain- 
tiff within five years next after the said Violet Powell, Nathaniel 
Hamlin, and John W. Adams, qualified as executrix and executors 
of the said last will and testament of the said Jeremiah Powell, as 
aforesaid, and this,” &c. &c. 

To this plea, the plaintiff filed a demurrer, to which there was a 
joinder, and after argument had thereon, it was considered and ad- 
judged by the Court, that the said demurrer be overruled, and that 
the plaintiff take nothing by his bill, &c. 

The first question presented for our consideration according to the 
. course of the argument at the hearing of this cause, is, whether this 
plea, as pleaded, is a bar to the action. It is urged in a printed ar- 
gument (which is now before us,) and which does much credit to the 
gentleman who prepared it, that the plea is insufficient. It is 
based upon the act of November 10th, 1828, Thompson’s Digest, 
page 444, sec. 3, no. 2, which says, “no action of debt shall be 
brought against any executor or administrator, or other person hav- 
ing charge of the estate of a testator or intestate, upon any judgment 
obtained against his testator or intestate, nor shall any scire facias 
be issued against any executor or administrator or other person hav- 
ing charge of the estate as aforesaid, to revive such judgment, after 
the expiration of five years from the qualification of such executor or 
administrator, or of such other person having charge of the estate, 
and all such judgments, after the expiration of five years, upon which 
no proceeding shall have been had, shall be deemed to have been 
paid and discharged, saving,”’ &c. ‘“ The plea, (it is insisted) should 
have stated not only that five years had elapsed from the qualification 
of said executrix and executors to the suing out of the said scire facias, 
but that, no proceeding had been had upon said judgment within that 
time.” 

The general rule in pleading laid down by Chitty, vol. 1, page 
229, is in these words: “In pleading upon statutes, where there is 
an exception in the enacting clause, the plaintiff must show that 
the defendant is not within the exception ; but if there be an excep- 
tion in a subsequent clause, that is matter of defence, and the other 
party must show it, to exempt himself from the penalty.” The same — 
principle is laid down in 5 Bac. Ala., title Statute L. 1 East., 
646, in note. Rex vs. Pratten, 6 Term Reps., 559. . 
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But the case at bar does not seem to come within this rule. The 
peculiar provision of our statute seems to render it necessary that the 
plaintiff should, by his declaration, show that some proceedings have 
been had on the judgment within the five years, and that those pro- 
ceedings have been unavailable, in part at least ; otherwise he will 
show that he is proceeding on a judgment that has in fact been 
paid, or that in law is deemed to have been paid and discharged. 
For instance, in this very case, the plaintiff sets out in the declara- 
tion the record of the judgment in the Court below, rendered on the 
9th day of November, A. D., 1838, more than seven years before 
the commencement of this suit, which was not instituted until more 
than six years had elapsed after the said Violet Powell, Nathaniel 
Hamlin and John W. Adams, had been duly qualified as executrix 
and executors of the last will and testament of the said Jeremiah 
Powell, deceased. If any proceedings were had upon that judgment 
in the meantime, they form a part of the record, and should appear 
in it; as no such proceedings appear by the record to be had in five 
years after the qualification of the said executrix and executors, as set 
forth in the plea we are considering, or before the commencement 
of this suit, and none are alleged in the declaration to have taken 
place, it is to be presumed that none were had, and the Jaw, there- 
fore, decrees the judgment to have been paid and satisfied. The 
words of the statute are—“ Shall be deemed to have been paid and 
discharged,” saving, &c. The word “discharged,” as defined by 
Webster, in his Dictionary Ed. of 1848, page 339,) means “ paid, re- 
leased, acquitted, freed from debt, performed, executed.”” The plain- 
tiff, therefore, is endeavoring to recover a debt, which, according to 
his own showing, appears to have no existence. He might have 
relieved himself from this dilemma, by showing (if the fact were so) 
that a fieri facias had been issued on this judgment, and returned 
nulla bona, or only in part satisfied ; or that other proceedings were 
had, if any had been had; this would have placed him rectus in 
curia. As itis, he seems to have no standing in court. This case, 
too, appears to come within another rule of pleading, viz: that mat- 
ter which comes more properly from the plaintiff, need not be stated 
in the plea. Griswold vs. National Ins. Co., 3 Cowen, 96. But it 
is contended that the law does not absolutely require that scire facias 
should be sued out against executors or administrators within five 
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years ; it is admitted, however, that it must be done, or some pro- 
ceeding had upon the judgment, in order to do away the presumption 
of payment. 

Another important question arises in this case—one which the 
learned counsel for the plaintiff seemed to consider as decisive of the 
one we have discussed, which is this: “ Could the executrix and 
executors of Powell have been properly made defendants to this 
scire facias ?”’ “Tf they could, then it is admitted that the above 
statute of limitations may have been correctly pleaded in bar of this 
action.” The argument is, that “the judgment upon which this 
scire facias issued, was founded upon a joint contract—it was a 
joint judgment ; and in case of a joint contract, if one of the parties 
die, his executor or administrator is at law discharged from liability, 
and the survivors can alone be sued ; and if the executor be sued, 
he can either plead the survivorship in bar, or give it in evidence un- 
der the general issue.” “If the contracts were several, or joint and 
several, the executor of the deceased may be sued at law in a sepa- 
rate action, but he cannot be sued jointly with the survivor, because 
one is to be charged de bonis testatoris, the other de bonis propriis.”’ 
And Ist Chitty’s Pleadings, page 50, and note 4, is cited as conclu- 
sive of this case ; and were it not for several provisions of our 
statutes, which have an important bearing on this question, we might, 
perhaps, so consider it, although we do not very clearly perceive the 
soundness of the distinction contained in the latter proposition—“ be- 
cause one is to be charged de bonis testatoris, and the other de bonis 
propriis ; for we find it expressly laid down by the law of Engiand, 
“ that when judgment is against several defendants, and one of them 
dies before execution, since the charge of the judgment survives as to 
the personalty, though not as to the realty, the plaintiff may have 
scire facias framed upon the special matter, viz: against the survi- 
vor, to show cause why the plaintiff should not have execution against 
him of his goods and chattels, and a moiety of his lands, and against 
the heirs and terretenants of the deceased, to show cause why the 
plaintiff should not have execution of the moiety of the lands of the 
deceased, without mentioning goods.” Underhill vs. Deveraux, 2 
Saund. Rep., 72—citing Panton vs. Hall, which was decided by 
Lord Holt, in Trin. Term, 1st Will & M., Carthew’s Reps., 105, in 
which, it seems, this doctrine was first held; and if a scire facias 
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might be framed upon the special matter in such a case, we are at a 
loss to see why the same thing might not be done, if, by the provis- 
ions of the law, the executors or administrators ought to be made 
parties with the survivors, or the heirs and terretenants of the de- 
ceased, or both. In 2 'Tidd’s Pr., 1120, it is said, that “‘ where there 
were two or more defendants, and one of them died after judgment, 
and hefore execution, it was formerly holden, that the plaintiff was 
put to his scire facias against the personal representatives of the de- 
ceased ; and Yelverton, 208, is cited. In turning to the case of 
Spencer and Woodward vs. The Earl of Rutland, which is the case 
referred to, we find it laid down, per totam curiam, Yelverton Justice, 
“ that, although the writ of error is but to discharge the plaintiff, yet, 
if the judgment be affirmed, the charge will fall on the executor ot 
him that is dead, and does not survive to the other ; and, therefore, the 
executor of Woodward must be made party, that he may plead in 
salvation of the testator’s goods.” 

Now, although this case seems to have been overruled by Lord 
Holt, in the case cited from Carthew, yet, we shall see by and by, 
that it has a bearing upon this case. And in a note to the case of 
Trethewy vs. Ackland, and Green vs. same, 2 Saund. Reps., 67, it 
is said, “ at common law, the plaintiff might take the goods of the 
survivor in execution by a fieri facias. But under the statute of 
Westminster 2, he must sue out an elegit against the lands of the 
survivor, and also of the heir and terretenants of the deceased, and 
must sue out a scire facias against the survivor, and the heir and 
terretenants of the deceased. For it seems that where the lands of 
several are charged with a debt, it shall not lie wholly upon the sur- 
vivor, as if a recognizance be acknowledged by several, the lands of 
all are thereby become chargeable, and execution must be equally 
made, and if one dies, the creditor must bring a scire facias against 
his heirs and terretenants and also against the survivors. But it is oth- 
erwise, where the lands are not bound, as if two enter into a bond and 
one dies before judgment, the survivor shall be charged,” citing Lomp- 
ton vs. Callingwood, 4 Mad.,315. So, where judgment in debt was 
had against two, one died, the plaintiff brought scire facias against 
the survivor only; the defendant pleaded that the other had left 
lands and an heir upon whom they had descended, and demanded 
judgment if he should be compelled to answer, without the heir 
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being warned. To which the plaintiff demurred, and judgment 
was given that the defendant should answer, for the judgment is 
against the person. And although by the statute of Westminster 2, 
which gives the scire facias and elegit, he may charge the lands and 
make the judgment real; yet it is at his election to proceed against 
the personalty if he will. But if he will take out execution upon 
the real lien, the charge must be equally against both. This procee- 
ding against the moiety of the lands in the hands of the survivors, 
and the moiety in the hands of the heirs and terretenants originated 
under the statute of West., 2, 13 Edward Ist, which gave the scire 
facias and elegit, and enabled the plaintiff to extend half the lands 
of each of the parties defendant until the debt was paid. 

Our statute gives a more extended remedy, by providing that lands 
and tenements (as well as) goods and chattels, shall be subject to the 
payment of debts, and shall be liable to be taken in execution and 
sold. ‘Thompson’s Digest, page 355, sec. 2, no. 1; and therefore 
it is contended, as in England, the plaintiff in scire facias was en- 
titled to proceed against half the land, he may here have execution 
of the whole. This question depends entirely upon the provisions 
of our own statute. The 18th chapter of 13 Edward Ist, which 
gives the elegit, is not in force in this State, because it is inconsis- 
tent with divers provisions of the acts of our General Assembly, and 
especially those which provide for the sale of land on execution. 
But the 45th chapter, which gives the writ of scire facias, is in force 
here by virtue of the provisions of the act of November 6, 1829, 
which adopts the common and statute laws of England which are of 
a general and not a local nature, with certain exceptions and provi- 
soes. See Thompson’s Digest, page 21, sec. 1, no. 2. The act of 
12th February, 1834, ibid., page 350, 357, sec. 4, no. 1, declares, 
that “ every judgment at law and decree in equity which shall be 
entered and pronounced in any of the Courts of this State, shall cre- 
ate a lien and be binding upon the real estate of the defendant or de- 
fendants.” How far this provision applies to judgments rendered 
against executors or administrators, it is not necessary now to deter- 
mine. The difference between the effect of a judgment in England 
under the statute of elegit, and a judgment or decree rendered in this 
State under our statute, was noticed by the Court in the case of 
Moseley vs. Edwards, at the last term, 2 Flor. Reps., 434. Under 
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the former, the lien did not attach until the writ was issued and lev- 
ied; it then had relation back and cut out all intermediate incum- 
brances, and remained a lien until the debt was discharged. Our 
statute, by the natural import of its terms, makes a judgment at law 
or decree in equity, a lien upon the lands of the debtor, which binds 
from its rendition. It is not supposed that the death of a defendant 
destroys this lien, as remarked in the case of Fillyau and wife vs. 
Laverty, decided at the present term. We see no good reason why 
the death of a defendant should make the plaintiff’s condition any 
worse than it was before ; his lien continues, but he may lose it by 
his laches. ‘“ All debts and demands of whatsoever nature against 
the estate of any testator or intestate, which shall not be exhibited in 
two years, shall be forever barred ; provided, that the executor or 
administrator shall, by advertisement to be published once a week 
for the space of four weeks, in some newspaper printed in this State, 
give notice to all persons having claims or demands against the es- 
tate, that their claims and demands will be barred at the expiration 
of the period aforesaid, unless exhibited within the same.”” Thomp. 
Dig., page 206, no. 6. A party who claims a debt against an es- 
tate by virtue of a judgment, and does not exhibit it to the executor 
or administrator within that time, renders himself liable to have the 
bar of non claim set up against him. So, if he lets his judgment 
stand five years after the qualification of the executors or administra- 
tors, or other person having charge of the estate, without any procee- 
dings being had upon it, he renders himself liable to a plea of the 
statute, and may lose the benefit of his lien. If his lien continues, 
the question is, how is that right to be enforced in such a case as 
this? Were it not a joint judgment upon a joint contract, the case 
would be attended with less embarrassment ; being such a judgment 
on such a contract, it is by no means clear of difficulty. Our statute 
provides that real estate shall be considered assets in the hands of 
executors and administrators. Duval’s Comp., 186, Thomp. Dig., 
page 202, sec. 7, no. 2. 

In England, on scire facias to heirs and terretenants, the executor 
and administrator was not made a party, because, according to the 
ruling of Lord Holt, in Panton vs. Hall, above cited, which has éver 
since been followed, the personalty surviving, the remedy to recover 
it must survive ; but the remedy against the lands could only be 
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against the survivor, ont the heirs and terretenants of the deceased, 
and not against his personal representative. The reporter in that 
case, says, ‘that all the personal charge shall survive against John 
Hall alone, was agreed on all sides,” (though the authorities in the 
margin are quite the contrary,) citing Yelv., 208, and other author- 
ities. There the lands are not assets in the hands of executors and 
administrators for the payment of debts, but descended to the heir or 
eldest son, upon the principle of primogeniture. “ When the Em- 
perors, (says Sir William Blackstone, 2 Commentary, 183,) began 
to create honorary feuds or titles of nobility, it was found necessary 
(in order to preserve their dignity) to make them impartible, or (as 
they styled them) feuda individua, and in consequence descendible to 
the eldest son alone.”’ Here all “the real estate is to be con- 
sidered assets in the hands of executors or administrators—assets, 
sub modo or conditional assets. Gilchrist, Judge, &c., vs. Fillyau 


. and wife, 2 Flor. Reps., 99. They are assets for the payment of 


debts in all cases where the personal estate is exhausted, and may 
become so before. The act of 17th February, 1833, sec. 4, Duval 
Comp., 137, Thomp. Dig., 203, no. 3, enacts “that the Judge of 
Probate or office? discharging the functions of ordinary, may order 
and decree a sale (in like manner as to supply the deficiency of per- 
sonal assets) of the real estate of any deceased person, in preference 
to a sale of slaves where it may be necessary for the payment of just 
and lawful debts, or demands against his estate, and when it may be 
deemed most beneficial to the heirs, legal representatives or devisees 
of the estate.” The act of March 4, 1841, Thomp. Dig., 203, 204, 
no. 6, declares “that it shall be lawful for any administrator of any 
deceased intestate, or the executor of any deceased testator, who has 
not power by the will ofthe testator, to sell real estate for the pur- 
pose of paying debts, or to make more equal distribution amongst the 
heirs or devisees or legatees, to file a petition in the Circuit Court of 
the County in which the letters of administration or intense testamen- 
tary were granted, &c., for the sale of the real estate.” This act 

is set forth, and the views of this Court so fully expressed upon it in 

Gilchrist, Judge, &c., vs. Fillyau and wife, above cited, 2 Florida 

Reps., 96 to 100, that it is deemed unnecessary to enlarge upon it 

here. This Court, in that case, held that it did not repeal the act 

of 1833, further than changing the mode by which executors and ad- 
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ministrators, were enabled to “a seul estate Sor the payment of debts 
where there is a deficiency of personal assets ; on the contrary, that 
the law of 1841, is a virtua! affirmance of that of 1833, which as- 
serts that lands shall be assets ; indeed its provisions as there held, 
are more extensive, as it enables an executor or administrator, to 
sell real estate to make more equal distribution, &c. It is clearly 
the duty of the executor or administrator, in case there should be a 
failure of personal assets, to make application for the sale of lands 
in the mode pointed out. It is not a matter with him (said the Court) 
of mere discretion ; being assets, they must carry with them the in- 
cidents of assets ; the rents and profits of the land constitute a fund for 
the payment of creditors, and it is obvious that the law intended that 
the whole estate should be subject tothe payment of debts. 2 Flor. 
Reps., 97. Upon the death of the ancestor, the fee vests in the heir 
by our statute of descents, but he takes it subject to the debts of the 
testator or intestate. Ifthe testator or intestate has entered into any 
written agreement or contract for the conveyance of real estate (in 
this State) the executor or administrator, (and not the heir) is by 
statute authorized and empowered to execute such conveyance. 

Had the law in these respects been the same “in England that 
it is here, we think that the ruling of the Courts there would, in a 
case like this, have been different. They hold that where any new 
person is either to be better or worse by the execution, there must 
be a scire facias, because he is a stranger, to make him a party to 
the judgment. As in the case of an executor or administrator, Penn- 
yoir vs. Brace, 1 Salk., 319, 1 Lord Raymond, 244, Holt, Ch. J., 
held that a capias, or fierit facias, being in the personalty, might 
survive, and might be sued against the survivors, without a scire 
facias ; otherwise of an elegit, for there the heir is to be contribu- 
tary. Ibid—citing 2 Inst., 471. Dyer, 175. Mad. Cases, 138, 
and 4 Mad. 404. 

Now, an executor or administrator should be made a party to a 
scire facias here, for the same reason, viz: because he is contribu- 
tary, and he is a new person, a stranger to the judgment, and to be 
better or worse by the execution ; and it is laid down as a general 
rule, that, in all cases where the inheritance or freehold is affected, 
the tenant of the freehold is to be made a party. 8 Bac. Abr. Ed., 
1848, page 612. Yelverton says, (page 209,) “the executor must be 
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made a party, that he may plead in salvation of the testator’s goods.”’ 
Is it not quite as important that he should have an opportunity to 
plead in salvation of the testator’s lands, where they fall into his 
hands as assets ?—assets for the payment of debts, and it may be for 
distribution? He cannot plead plene administravit, until the real, as 
well as personal, assets have been exhausted ; he is required to pay 
all the debts of the estate, which are fairly and justly due, and the 
order in which they are to be paid is prescribed. First—The ne- 
cessary funeral expenses; debts due for board and lodging, during 
the last sickness of the deceased; next physicians’ and surgeons’ 
bills, and debts incurred for nursing and other attendance, and for 
medicines by an apothecary, during the last sickness of the deceased ; 
next judgments of record, rendered and docketed in this State in the 
life-time of the deceased, and all debts due the State ; and, finally, 
all other debts, whether by specialty or otherwise, without distinc- 
tion of rank. Thomp. Dig., page 206, No. 3 & 4. Duval’s Com- 
pilation, 175, 186. The lands are, therefore, assets in the hands of 
the executors, for the payment of this very judgment, if it has not 
been paid, or is not by law deemed to be paid, and is not otherwise 
barred ; and if the personal assets in their hands cannot be reached 
in this case, because, as contended, the judgment does not survive as 
to them—yet it does, by the rules of the English laws, survive as to 
the realty ; and these executors, standing in the place of the heirs 
in that regard, so far as the debts due by the estate are concerned, 
they should have been made parties to this scire facias, and had an 
opportunity to plead in salvation of these lands. 

Whether it was necessary that the heirs and terretenants should 
have been made parties or not, may be more questionable ; it may 
be proper to remark here, that if these lands can be considered as-. 
sets in their hands for the payment of this debt, then they are per- 
sons, other than executors, in charge of the estate, and are properly 
made parties to this proceeding ; but if the lands are not assets in 
their hands for the payment of the debt, then the scire facias will 
not lie against them. We have seen, that if “they have the estate 
itself,” as is contended, it is subject to the payment of this debt, and 
the executors hold it as assets for that purpose, and have a right to 
the rents and profits ; they hold it not only for the payment of this: 
debt in particular, but for the payment of all the debts of the testa- 
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tor, which were due or owing at his death, and not yet paid, or 
barred by any statute of limitation, and the heirs, so far as they are 
in charge of it, hold it for the same purpose. 

In the case of Reynolds, administrator, et al., vs. Henderson, ad- 
ministrator, 2 Gilman’s Reps., 118, which was a scire facias against 
the heirs, terretenants and administrator, to enforce the payment of a 
judgment rendered against the intestate in his life-time, where the 
question of lien arose as here, service was upon all, and held regular, 
and we so consider it in this case. 

In the case of Bell and others, vs. The Heirs of Robinson, Ist 
Stewart’s Reps., 193, 195, the Chief Justice, delivering the opinion 
of the Court, said: “Our statute of 1812 gives to judgments and 
decrees a lien on the lands and tenements, &c., and directs that the 
clerk shall frame the execution accordingly.”” The Clerks of our 
Courts, without any such express direction by statute, have framed 
an execution to meet the provisions of our statutes, which subject 
lands to levy and sale on execution, and this is in accordance with a 
rule of law as old as the institution of a Court of Chancery, that 
where a case arose, and there was no writ to suit it, the Clerks in 
Chancery should frame one. 

We do not, therefore, perceive any insuperable difficulty, were it 
necessary in such a case as this, again to change the form of the 
execution, so as to make it reach either the real or personal, or both, 
in the hands of an executor or administrator. 

We are not so strongly attached to technical rules, as to be un- 
willing to overturn them, when they stand in the way of the adminis- 
tration of substantial justice ; and our statutes have opened a way 
for us to do so. Whether, however, such a change in the process 
may be necessary, or can be made, we shall leave to be decided 
when a proper case shall arise, and the question shall be directly 
presented. 

From the view we have taken of this case, we consider the plea a 
good bar to the action; but were it otherwise, we should feel con- 
strained to act in consonance with the rule, that, upon demurrer, the 
Court will give judgment for the party, who on the whole case ap- 
pears to be entitled to it, and against the party who committed the 
first error. Egberts vs. Dibble, 3 McClean’s Reps., 86. Great- 
house vs. Dunlap, Ibid, 303. Rosenberg vs. McKaine, 3 Rich. 
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Reps., 145. Parkhill vs.-The Union Bank, 1 Florida Rep., 131. 
Stephen on Pl., 144. 1 Chitty’s Pl., 707, and authorities there 
cited in note 1096 ; and for the reasons above stated, adjudge the dec- 
laration bad. 

The judgment of the Court below is, therefore, affirmed, with 
costs. 

Per curiam. 











Simon Tow.e, Comprrotier, ApreLLaNnT, vs. THe STATE oF 
Fioripa, er rel. Fisner, SHERIFF. 


The law requiring a prosecutor to be set at the foot of an indictment for assault 
and battery, is not merely directory. If it is not done, the indictment for 
that cause is defective and may be quashed. But if it is not quashed, and 
process issues upon it, the officer, who is not bound to inquire into the regu- 
larity of the proceedings, is entitled to his costs, and the State is bound to 
pay them, if the party is acquitted. 

The writ of mandamus is not the mode by which such a claim is to be enforced 
against the State. In the absence of any specific provision upon the subject 
of claims against the State, which the Comptroller rejects or refuses to allow, 
the only redress is by application to the Legislature. 


Where a purely ministerial act is to be done, and there is no other specific rem- 
edy, a mandamus will be granted; but where the person against whom a 
mandamus is prayed is invested with judicial power, or acts in a deliberative 
capacity, or has the power and right of deciding, the writ will not lie, except 
to compel him to proceed to the discharge of his duty, by deciding according 
to the best of his judgment. 

The Comptroller of this State, in the administration of the concerns of his office, 
is required to exercise judgment and discretion, and the Courts cannot act 
directly upon him by mandamus, and thereby guide and control his judgment 
and discretion. 


The act creating the office of Comptroller vests him with discretion to be exercised 
in the examination of accounts, claims, or demands against the State. When, 
in the exercise of his discretion and judgment in any particular case, he re- 
jects an account, the writ of mandamus is not the appropriate remedy. 

Appeal from decision of the Circuit Court of the County of Leon, 
made at the Fall Term, 1849, awarding a mandamus against the 

Comptroller. 
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“The facts of the case are sufficiently stated in the opinion of the 
Court. 





Hogue, for appellant. 


1. It was error in the Circuit Court to award a mandamus in this 
case, because, upon the principles governing in cases of this char- 
acter, the writ does not properly lie. Where a discretion is vested 
in an executive officer by law, a mandamus will lie to compel him 
to proceed to the exercise of his discretion, but not directing him as 
to the mode and manner of its exercise, or as to the decision he 
should make. This is a matter for his own judgment. 

2. The laws of Florida (see Thomp. Dig., 31, and the pamphlet 
laws, 1848,) give to the Comptroller the power of allowing or disal- 
lowing in whole or in part, claims presented against the State, and 
no provision is made for an appeal from his decision.. Without such 
provision, his decision must be final, subject only to review and _re- 
versal by the legislative authority, to which, ifa party feels aggrie- 
ved, he can apply for redress. 

3. A mandamus only lies to compel the performance of a mere 
ministerial act enjoined by law, or appertaining to the duties of the 
officer. But where the officer is left to the exercise of his discretion 
as to whether he will or will not perform the act, it is impossible, 
upon principle, to coerce performance by mandamus. It is no an- 
swer to this to say that the fees of officers are ascertained by law. 
because still the Comptroller is the judge as to the question whether 
a particular claim presented is or is not a charge against the State. 
If this be not true, why is he authorized “ to admit or reject, allow 
or disallow.” To support these positions, and to show the principle 
ruling in such cases, I cite Kendall vs. United States, 12 Peters, 
524. 10 Pick., 245-6. 2 Va. Cases, 92. U.S. Dig., 3d vol., p. 
9, art. 4, § 99—in some of which cases, it will be seen, a mandamus 
was granted ; but the principle which I have laid down was fully 
recognized as the criterion by which it is to be determined in every 
case presented, whether the writ is the appropriate remedy. See 
also the case of Brashear vs. Mason, 6 Howard Sup. Court Reports. 

To show that other States have thought it necessary to provide for 
appeals from the decision of the auditor of public accounts, I refer to 
1 Robinson’s Practice, page 33. 
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Macwell, for appellee : 

The relator, Fisher, filed his petition, complaining that the Comp- 
troller refused to allow certain accounts of his against the State, and 
asking for a mandamus. The accounts were for services as Sheriff, 
in the apprehension, &c. of the persons therein named, who were 
indicted for assault and battery, and were made up of the fees given 
by the statute for such services. 

The Comptroller answers, admitting the rejection of the accounts, 
but denying the power of the Court to control his action in the mat- 
ter, on the ground that the statute prescribing his duties and powers 
invests him with discretion in such cases, not subject to the super- 
vision of the Courts. He answers, further, that if the Court can 
exercise the power claimed for it, this is not a case in which it will 
do so, because the statute (Thomp. Dig., 522,) requires a prosecutor 
to be endorsed on indictments for assault and battery, who shall be 
liable for costs, on failure of the indictment, and as this was not done 
in the cases on which the accounts here presented were founded, the 
State is not liable for them. 

Upon the petition and answer, the Court below decided that the 
mandamus shall issue, from which the Comptroller appealed. 

The question first arising is, as to the power of the Court to grant 
the mandamus. ur constitution gives it “ original jurisdiction in all 
matters, civil and criminal, within this State,” not excepted by that 
instrument, (Thomp. 53 ;) and there is no exception against awar- 
ding a mandamus according to the common law, which is of force 
here. “ Jurisdiction in all matters, civil and criminal,’’ is certainly 
a grant of power broad enough to cover a proper case of mandamus. 
This will more fully appear by reference to the nature of the writ. 
It is a “command, * * directed to any person, corporation, or infe- 
rior court of judicature,* * * requiring them to do some particu- 
lar thing therein specified, which appertains to their office and duty, 
and which the Court * * has previously determined, or at least sup- 
poses to be consonant to right and justice.” This is the definition 
of Blackstone, (Vol. 3, p. 110.) Lord Mansfield, in 3 Burr, 1266, 
says: “ This writ ought to be used upon all occasions, where the 
law has established no specific remedy, and where in justice and 
good government there ought to be one.” And this law is founded 
upon what Blackstone calls a general and indisputable rule, “ that 
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where there is a legal right, there is also a legal remedy by suit o 
action at law, whenever that right is invaded ;” in other language of 
his, it is a “settled and invariable principle in the laws of England, 
that every right, when withheld, must have a remedy, and every in- 
jury its proper redress.” 

Now, in a clear case of right—for instance, if the Legislature had, 
in so many words, directed the Comptroller to allow and pay this 
account—these principles would assuredly give the remedy by man- 
damus, if he refused, because there would be no other legal remedy 
open to the relator. So it is, too, where the statute in general terms 
allows specified fees for certain services. If the services be per- 
formed, and the fact comes before him properly authenticated, there 
is no discretion left the Comptroller. He is but acting in a minis- 
terial capacity, and must obey the directions of the law. He may 
have discretion in reference to accounts against the State, where 
the statute has made no specific regulations as to the charges. Then 
it would be for him to judge whether the account were too large or 
not ; and the most a Court could do in such a case, if the Comp- 
troller refused to entertain it, would be by mandamus to direct him 
to audit and allow what was proper. 

The discretion claimed for the Comptroller exceeds that given him 
by the statute—see Thompson’s Dig., 31; and is certainly not in- 
tended to be given where the law itself specifies what shall be al- 
lowed, as in the cases of officers of the Court. 

The Court, then, having the power to issue the writ of mandamus 
against the Comptroller in a proper case, the only question remain- 
ing is, whether this is a proper case for its exercise. The facts are 
not disputed. The relator performed the services, charged for them 
only what the statute allows, and presented his accounts duly authen- 
ticated. The case was one of assault and battery, in which the 
State failed. The costs, therefore, were chargeable against her, 
unless the law provides to the contrary. The Comptroller insists 
that the statute, (Thomp., 522,) which directs that in cases of as- 
sault and battery, &c., a prosecutor shall be set at the foot of the 
indictment, who shall be liable for the costs, if the prosecution fails, 
does provide to the contrary. But this cannot be so. (The sheriff 
must execute the command of the Court. It is not his province to 
inquire whether it has been issued irregularly or improperly.) To 
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require a eamenuten, who shall be liable for costs, i is not to say ‘the 
officers shall be denied their costs, if one is not set at the foot of the 
indictment. The statute merely enjoins a duty upon the Grand 
Jury, and the officers should not suffer, if they fail to perform it. He 
has no option, but must execute the command of the Court. Now, 
shall he be made the victim of the neglect of the Grand Jury ?— 
Shall he suffer wrong and injustice in the loss of his fees, because 
others have not done their duty? The statute could not intend any 
such mischief. 

This much is certain—the sheriff could not do otherwise than per- 
form the services required of him, and in such case he acquires a 
right against some party to his costs. To deny him that right, is to 


‘do him injustice. Now, to what party can he look for these costs ? 


To none other than the State, for she was the party that failed before 
the Court. As there is no right without a remedy, and no remedy 
in this case but by mandamus, it seems clear that the Court below 
did not err in awarding it. 


DOUGLAS, C. J. 


This is a snit instituted in the Circuit Court of the Middle Circuit 
of this State, wherein Alfred A. Fisher, Sheriff of Leon County, by 
petition complains, that at the October Term of that Court, in the 
year 1848, one Elijah B. Clark was indicted by the Grand Jury for 
an assault and battery: that the petitioner rendered whatever ser- 
vice was required of him in the prosecution of said Clark, for which 
service he was entitled to the fees given by the statute, which, ac- 
cording to his account annexed, amount to $58 52-100. That said 
Clark was acquitted, and said fees are properly chargeable to the 
State, there being no prosecutor endorsed on said indictment. That 
he, the petitioner, had presented the said bill of costs to Simon Towle, 
Comptroller of the State, to be audited and paid, but the said ‘Towle 
refused to allow the same. Wherefore, he prayed the Court to grant 
a writ of mandamus to be directed to the said Simon Towle, Comp- 
troller, &c,, commanding him to allow and pay the said bill of costs, 
or else to show good and sufficient cause why the same should not 
be allowed and paid. 

It does not appear by the record whether the alternative mandamus 
so prayed for, was granted or not. But on the 9th November, 1849, 
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the said Som Towle, Quenetienn filed his a answer, area the 
facts charged in the petition, so far as related to the rendition of the 
services and the correctness of the account exhibited therefor, but 
denying that the State was bound to or ought to pay it, and shows 
for cause that the law requires “ in all cases of assault and battery, 
trespass and libel, that a prosecutor shall be set at the foot of the in- 
dictment, who shall be liable for costs on failure in the prosecution.” 
That the account of the relator was “for costs” in a case of assault 
and battery, coming precisely within the provisions of that law, that 
a prosecutor should, therefore, have been set at the foot of the in- 
dictment, and he would be the party liable to pay the account of the 
relator and not the State.”” ‘The Circuit Court held the answer of 
the respondent insufficient, and awarded a peremptory mandamus 
against him the said Simon Towle, Comptroller, &c., commanding 
him forthwith to audit, allow and pay the said bill of costs of said 
petitioner, amounting to the sum of $58 52-100. From which judg- 
ment the said defendant appealed to this Court, and has assigned for 
error— 

First. The Court erred in awarding a writ of mandamus in this case. 

Second. The Court erred in deciding that it was a proper case 
for mandamus. 

We deem it proper to state “in limine”’ in this case, that the 
Comptroller was right as to the requirement of the statute—that a 
prosecutor should be set at the foot of the indictment in such a case, 
nor is the provision, according to our view of the matter, merely di- 
rectory ; it is a positive requisition, and an indictment returned 
without a prosecutor endorsed upon it, is invalid, and might be quashed 
on motion ; but if the defect escapes the notice of the defendant and 
his counsel—or if they do not choose to avail themselves of the error, 
and process issues upon it, the officer of the Court is not bound to in- 
quire into the regularity of the proceedings ; his duty is to obey the 
mandate of the writ. Tarlton vs. Fisher, 1 Douglas, 671. Camp 
vs. Moseley, et al., 2 Flor. Rep., 195. Gott vs. Mitchell, 7 Black- 
ford Reps., 270. Parsons vs. Loyd, 3 Wilson’s Reps., 345, 376. 
In this last case, Lord, Ch. J. De Gray remarks in substance, that 
the plaintiff was illegally imprisoned under a judgment sued out 
against him, which is a mere nullity—he has been unlawfully in- 
jured, and must have a remedy—but he has none against the officer 
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who is not to exercise hie judgment touching ; the validity of the pro- 
cess in point of law, but is obliged to obey the commands of the 
Courts, &c. The case in 7 Black., 270, goes farther, and shews, 

that if the Sheriff has notice of the irregularity of the process, still if 
the writ was legal upon its face and showed jurisdiction in the jus- 

tice, the officer was bound to obey it. Here the process was regular, 

no question arose about it, the Sheriff was bound to obey it. To 

withhold the payment of his fees, for the cause assigned, would be 
to punish him for the wrong of some one else, if indeed any fault 
was committed, but non constat—that any was committed ; the whole 

may have been the result of inadvertance. The fees of the Sheriff, 
at all events, so far as appear by this record, should have been al- 
lowed and paid, and the Comptroller, we have no hesitation in say- 
ing, came to a wrong conclusion, when he decided that the State 
ought not to pay these costs, and therefore rejected the account. 

But the more important question is, whether it is competent for 
this Court to correct the error—in other words, is this a proper case 
for a mandamus. “ The principle is admitted (said Tucker, Justice, 
in the Attorney General vs. Turpin, 3 Hen. and Mun., 557,) by 
every writer on the law of Nations, that the Commonwealth can 
neither be made liable to its own citizens in its own Courts, beyond 
the tenor of its own engagements, nor be sued in its own Courts in 
any other manner than that expressly permitted by law. ’’But although 
a State cannot be called upon to defend itself in a foreign Court, or 
in its own Courts, without its consent, the honor and justice of every 
State require that an independent tribunal should be appointed within 
itself, to decide upon all claims against the public, and not leave them 
to the decision of a popular assembly, improper from the nature of 
its existence, as well as from their numbers, to decide upon contracts 
made, that is to say, to decide what the contracts are, and whether 
they will perform them or not. Pendleton, President in Comm. vs. 
Beaumarchais, 3 Call, 369. The Legislature of Virginia has pro- 
vided such a tribunal, by allowing an appeal from the auditor of pub- 
lic accounts to the judiciary. Ibid. That is, by a petition of the 
party who may feel himself aggrieved by a decision of the auditor, to 
the High Court of Chancery or the Superior Court of law holden in 
the city of Richmond, according to the nature of the case, for redress. 
2 R. C., 1819, page 2, sec. 6. 1 Robinson’s Prac., 33. 
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The mandamus being in its nature what is termed a prerogative 
writ, issuing only from the tribunal which represented judicially the 
King himself, was extended originally to matters rather of a general 
public nature, than to such as affected the rights of a particular sub- 
ject, as to cases of some breach of the peace, disobedience of law, 
or neglect of official duty, and, therefore, we are to construe, rather 
as an extension than as a restraint of its original uses, what is given 
by Comyn, Title Mandamus A, where he says, “ The Court of King’s 
Bench has power, by writ of mandamus, to correct all extra judicial 
errors which tend to a breach of the peace, oppression of the subject, 
or other mis-government.”” But long subsequently to Comyn, we find 
the Court of King’s Bench, 3 Burr, 1267, remarking, that “ within 
the last century, it has been liberally interposed, for the benefit of the 
subject, and the advancement of justice.”” This case, which was 
decided in 1762, was a mandamus to trustees, to admit a dissenting 
minister ; (2 Term Rep., 259,) and Lord Mansfield observed, that “a 
mandamus is a prerogative writ, to the aid of which the subject is 
entitled, upon a proper case previously shown to the satisfaction of 
the Court. It was introduced to prevent disorder from a failure of 
justice, and defect of police ; therefore, it ought to be used upon all 
occasions, where the law has established no specific remedy, and 
where in justice and good government there ought to be one.” ‘This 
remark, however, is to be qualified by the cotemporaneous observa- 
tion of the same learned judge, which he frequently repeated, that 
“it was a very beneficial writ, but that the best mode of preserving 
it, was to be sparing in the use of it.” And the fact that there is 
no other remedy does not seem to be sufficient in every case to justify 
the use of it; for in Rex vs. The Justices of Wilts, 2 Chitty’s Reps., 
257, where a mandamus was refused, Bailey, Justice, in reply to the 
counsel, that there was no other remedy, said: “There are many 
cases where there is no other remedy against the Sessions, where we 
should not interfere ;” and in Wilson vs. The Supervisors of Albany, 
13 John. Rep., 414, the Court, in refusing a mandamus, said: “ It 
may be a hard case, and the party may be remediless, but that con- 
sideration cannot induce us to grant an unfit remedy.” The princi- 
ples which govern the Courts in issuing writs of mandamus (said 
Ch. Justice Tilghman, in Griffith vs. Cochron, 5 Binney’s Reps., 
103,) are well understood, and the counsel who argued this case 

27 
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have not differed in that respect. Where a ministerial act is to be 
done, and there is no other specific remedy, a mandamus will be 
granted to do the act which is required; but where the complaint 
is against a person who acts in a judicial or deliberative capacity, 
he may be ordered by mandamus to proceed to do his duty, by deci- 
ding according to the best of his judgment ; but the Court will not 
direct him in what manner to decide. This was the principle adop- 
ted by the Supreme Court of the United States, in the case of the 
United States vs. Lawrence, 3 Dallas’ Reps., 42, where it was sought 
to compel a District Judge to issue a warrant to arrest an alleged 
deserter from the French naval service, under a treaty stipulation, 
and in which it was the clear and unanimous decision of the Court 
that the District Judge, having acted judicially in deciding that the 
evidence was not sufficient to authorize his issuing a warrant, the 
Supreme Court, however it might differ in opinion from the Judge 
as to the sufficiency of the proof, had no power to compel him to de- 
cide according to the dictates of any judgment but his own. In the 
case of the Life Insurance Company of New York vs. Adams, 9 
Peters’ Reps., 602, the same principle is recognized, and Chief Jus- 
tice Marshal said: “On a mandamus, a Superior Court will never 
direct in what manner the discretion of an Inferior Court shall be 
exercised, but will in a proper case require the Inferior Court to de- 
cide. In the case of The Commonwealth vs. The Judges of the 
Common Pleas of Phila. Co., 3 Bin. Reps., 273 to 286, the Court 
held, that “a mandamus cannot go to an Inferior Court to compel 
them to make any particular decision, but merely to decide.” — 
“ Where a Judge acts in his judicial capacity, as in deciding on the 
propriety of issuing a warrant, the Supreme Court will not grant a 
mandamus to compel him to decide according to any judgment but 
his own.” 6 Bac. Abr. Ed. of 1848, page 437, title Mandamus. 

In this case, The United States vs. Lawrence, 3 Dallas, 42— 
Ex parte Roberts, 6 Peters, 216—Ex parte Davenport, 6 Peters, 
661. Life & Fire Insurance Company of New York vs. Wilson, 
8 Peters, 291—Ex parte Martha Bradstreet, 8 Peters, 588—Life & 
Fire Insurance Company New York vs. Adams, 9 Peters, 573— 
Postmaster General vs. Trigg, 11 Peters, 173—Ex parte Jesse 
Hoyt, 13 Peters, 279, were cited. 

A Court may be compelled by mandamus to proceed to judgment, 
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but it must exercise its discretion as to what that judgment shall be. 
The Board of Police of Attala Co., vs. Grant, 9th Smedes & Mar. 90. 
Where the Court or officer has a discretion, the Supreme Court 
will not grant a mandamus to control that discretion. 6 Bac. Abr. 
Ed., 1848, page 420, title Mandamus, and authorities there cited.— 
In Ex parte Hoyt, 13 Reters, S. C. R., 290, Mr. Justice Story, de- 
livering the opinion, said: “It has been repeatedly declared by this 
Court, that it will not, by mandamus, direct a Judge what judgment 
to enter ina suit, but only will require him to proceed to render 
judgment.” 

There seems to have been at one period much uncertainty and 
confusion in regard to the application of the writ of mandamus, but 
it arose from the character of the persons to whom the writ was to 
be directed, and the objects sought to be accomplished by it, rather 
than from the nature of the acts complained of. The broad dis- 
tinction between a direction to an inferior tribunal to act, and a di- 
rection to it how to act, seems to have been at all times well ob- 
served, at least until very lately. Judges of Oneida C. P. vs. The 
People, 18 Wendell, 96. 

We have noticed that in the case of The People vs. Superior 
Court of New York, 5 Wendell, 114, Mr. Justice Sutherland, who 
delivered the opinion of the Court, advanced the following propo- 
sitions : 

First. That a writ of mandamus lies where a party has a legal 
right, and no other appropriate remedy. 

Second. That it does not lie to an inferior tribunal, where such 
tribunal has the right of exercising its discretion. 

Third. That the discretion which the Supreme Court cannot con- 
trol is one governed by no fixed legal principles. 

Fourth. ‘That in all cases where aninferior Court is bound to pro. 
ceed according to established legal principles, and it is alleged that 
an error has been commitred, the Court has power to issue a man- 
damus—and if error has intervened, the same obligation exists to 
issue the writ, as to reverse or affirm a judgment upon a writ of er- 


ror. 

This case, which was a mandamus to the Superior Court of New 
York, requiring it to vacate an order made by it for a new trial, on 
account of newly discovered evidence, is disapproved and overruled 
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in the case of The Judges of the Oneida C. P. vs. The People, 
above cited, and all except the second proposition—on which the 
Court in the last case bases its decision—triumphantly refuted. ‘The 
former is said to be the first case in which a manifest tendency is 
disclosed to extend jurisdiction by mandamus, over the judicial acts 
of an Inferior Court, which was acknowledged as acting within the 
scope of its own powers ; and the Court of Errors, in reviewing it, re- 
mark upon the fourth proposition, that where the action of a Court 
is prescribed “ by established legal principles,” it is not a case of 
legal discretion, but of legal necessity, and can only occur where 
questions of law, and not questions of fact, are involved. 

The case of Decatur vs. Paulding, 14 Peters S. C. Reps., 521, 
was an application for a mandamus to the Secretary of the Navy, to 
compel him to pay to Mrs. Susan Decatur a pension which she 
claimed under a resolution of Congress. Mr. Justice Catron, after 


_ stating reasons somewhat at length why the writ ought not to have 


been issued, said, “The origin of the opinion that public money 
could be reached through such instrumentality, is of recent date. Its 
history will be found in the case of Stockton & Stokes vs. the Post- 
master General ; money was not there asked in a direct form, and 
the Court put the case on the express ground that the defendant “ was 
not called upon to furnish the means of paying any balance that was 
awarded against the Department by the Solicitor of the Treasury. 
He was simply (say the Court) required to give the credit,”’ and this 
was no more an official act, than the making of an entry by the 
clerk, by order of a Court of justice ; it was in every just sense « 
ministerial act.”” Ibid, 516, and 12 Peters,614. “ Had it not been 
placed on this narrow ground the decision could not have been made.” 

In the case of Brashear vs. Mason, which was another attempt to 
compel the Secretary of the Navy, by means of a writ of mandamus, 
to pay a claim against the Government—the Supreme Court of the 
United States say, “In the case of Mrs. Decatur vs. Paulding, 14 
Peters, 497, it was held by this Court, that a mandamus would not 
lie from a Circuit Court of this District to the Secretary of the Navy 
to compel him to pay a sum of money claimed to be due to her as a 
pension under a resolution of Congress. There was no- question 
(say the Court) as to the amount due, if the plaintiff was properly 
entitled to the pension, and it was made to appear affirmatively on 
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the application, that the pension fund was ample to satisfy the claim. 
The fund was also under the control of the Secretary, and the money 
payable on his own warrant. Still the Court refused to inquire into 
the merits of the claim of Mrs. D. to the pension, or to determine 
whether it was rightfully withheld or not by the Secretary, on the 
ground that the Court below had no jurisdiction over the case, and 
therefore the question is not properly before this Court on the writ of 
error. The Court say “that the duties required of the Secretary un- 
der the resolution were to be performed by him as the head of one of 
the executive departments of the government, in the ordinary dis- 
charge of one of his official duties ; that, in general, such duties, 
whether imposed by act of Congress or by resolution, are not mere 
ministerial duties ; the head of an executive department of the gov- 
ernment, in the administration of the important concerns of his office, 
is continually required to exercise judgment and discretion, and the 
Court could not, by mandamus, act directly upon the officer, and guide 
and control his judgment or discretion in the matters committed to 
his care in the ordinary discharge of his official duties.” ‘The 
Court distinguish the case from Kendall vs. the United States, 12 
Peters, 524, where there was a mandamus to enforce the performance 
of a mere ministerial act, not involving on the part of the officer, the 
exercise of any judgment or discretion.”” And the principle of the 
case of Mrs. Decatur was held to be decisive of that of Brashear vs. 
Mason. See 6 Howard’s S. C. Reps., 101, 102 ; and so we deem 
it decisive of this case. 

The Comptroller of this State, in the administration of the impor- 
tant concerns of his office, is continually required to exercise judg- 
ment and discretion, and this Court cannot, by mandamus, act directly 
upon him and guide and control his judgment and discretion in the 
matters committed to his care in the ordinary discharge of his official 
duties. The question in the case of Mrs. Decatur, as here, was one 
purely of law ; was she entitled to the pension claimed? there was 
no question as to the amount due, if she was properly entitled to the 
pension, and by reference to the case it will be seen that this ques- 
tion rested entirely upon the construction of an act and a resolution 
of Congress. ‘To show that the Comptroller has discretion and judg- 
ment to exercise, it is only necessary to refer to the act creating the 
office, act of July 23, 1845, pamphlet laws, pages 16, 17. Thomp- 
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son’s Digest, pages 31, 32, Nos. 5 and 6, by which it is made “ the 
duty of the Comptroller to examine, audit, adjust and settle the ac- 
counts of all the officers of this State, and any other person or per- 
sons or corporation, in any wise entrusted with, or who may have 
received any property, funds or moneys of this State, or who may be 
in any wise indebted or accountable to this State for any property, 
funds, or moneys, and require such officer, person or persons, or cor- 
porations to render full accounts thereof, and to yield up such prop- 
erty or funds according to law, or pay such moneys into the treasury 
of this State, or to such officer or agent of the State as may be ap- 
pointed to receive the same, and on failure to do so, to cause to be 
instituted and prosecuted, proceedings, criminal or civil, at law or in 
equity, against such person or persons or corporation, according to 
law.” 

“ The Comptroller of this State may demand and require full an- 

_ swers on oath from any and every person, party or privy to any ac- 
count, claim or demand against or by the State, such as it may be 
his official duty to inquire into, and such answers he may require to 
be in writing and to be sworn to before himself or before any judicial 
officer, or justice of the peace, or clerk of any Court of this State, so 
as to enable said Comptroller to decide as to the justice or legality 
of such account, claim or demand.” To decide, of course requires 
reflection—the exercise of judgment and discretion ; it is not a mere 
ministerial duty. Discretion implies “‘ knowledge and prudence, that 
discernment which enables a person to judge critically of what is 
correct and proper, united with caution ; nice discernment, and judg- 
ment directed by circumspection.” 

Coinciding in opinion with that high tribunal whose authority we 
have just now invoked, that it is not the province of the Court below 
or of this Court to control the exercise of that judgment and discre- 
tion, and that the remedy here sought is inappropriate, we are clearly 
of opinion that the judgment of the Court below should be reversed. 
The remedy of the party, if the views which this Court have ex- 
pressed, and the reasons given for them, do not satisfy the Comp- 
troller that he ought to pay this claim, is a memorial to the General 
Assembly, which has power to afford him relief. But we entertain 
the hope that what in right and justice appertains in this behalf, will 
be done without the necessity of the relator’s resorting to that pro- 
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ceeding. And we take occasion further to remark that as the ques- 
tions presented in this case had not before been so made as to be 
authoritatively decided in this State, it was proper that the Judge to 
whom application was made for the writ in this case should have 
granted it: that they might be brought here to be discussed and set- 
tled. 

The judgment of the Court below is reversed, and the cause re- 
manded with directions to that Court to dismiss the writ. 

Per curiam. 





Joun B. Doceert, PuarntirF 1x Error, vs. Marcetivs Jorpan, 
Derenpant IN Error. 

The 12th section of the act “ to regulate judicial proceedings,” gives to a plain- 
tiff the option of proceeding to judgment against one or more defendants 
served with process, and dismissing as to others not served, or of continuing 
the cause for the purpose of perfecting service upon such as have not been 
summoned. <A plaintiff cannot, however, take judgment as to one or more 
who have been served, and an alias writ for others not served. 


The return by the officer, “ Not in the County,” does not warrant an abatement 
or discontinuance as to one or more of several joint defendants. The re- 
turn required by the statute to authorize this proceeding must be in the 
words of the law—“ Does not reside in the County.” 

Error to Leon County Circuit Court. 

Judgment was rendered in the Court below in this case in favor 
of the defendant in error, at the Spring Term, 1849. 

The question upon which it was brought up by writ of error to 
this Court, is one altogether of pleading and practice, and discon- 
nected from the merits of the case. The nature of the question pre- 
sented appears in the opinion of the Court. 

Branch, for plaintiff in error. 

Long & Walker, for defendant in error. 

LANCASTER, J. 

This suit was brought by Jordan, the defendant in this Court, 

against the present plaintiff, John B. Doggett, and one Henry Doggett, 
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jelatiy,.2 as aiietintn be low. A summons was stags lesued 
against both defendants, and was afterwards returned by the Sheriff 
“‘ Executed by serving a copy hereof on John B. Doggett. Henry 
Doggett does not reside in the county. April 16th, 1846.” 

Afterwards, the plaintiff, Jordan, filed his declaration against both 
defendants, of a plea of trespass on the case on promises, &c. And 
afterwards, on the 25th day of May, 1846, on motion of the plaintiff, 
by his attorney, it was ordered that an alias summons issue for Henry 
Doggett, one of said defendants, returnable to the then next term of 
the Court. And afterwards the Sheriff, at November Term, 1846, 
made return on the writ issued in pursuance of the above order of 
the 25th of May, 1846, in the following words, to wit: “ Not in the 
county.”” And it appears further on the record in this cause, that at 
April Term, 1849, judgment was rendered in favor of plaintiff, Jor- 
dan, against the defendant, John | Doggett, for the damages assessed 
" by the jury, and for his costs, & 

The error assigned is, a departure in the judgment, from the writ 
and declaration, which renders said judgment reversible. That the 
writ and declaration being joint against John B. Doggett and Henry 
Doggett, and the judgment against John B. Doggett alone, there 
should have been some order or judgment of Court, showing what 
disposition had been made of said suit as to Henry Doggett. 

In this case the declaration discloses a joint cause of action, and 
was filed, as appears by the record, after the original writ or sum- 
mons was returned, and after it was shown by that return that Henry 
Doggett did not reside in the county. 

The 12th section of the act to regulate judicial proceedings, of 
November 12th, 1828, Thomp. Dig., 327, provides, “‘ When an ori- 
ginal writ or summons has been sued out against two or more defen- 
dants, and returned by the Sheriff or other officer, served upon one 
or more defendants, and that the other defendants do not reside in 
said district or county, as the case may be, it shall be lawful for the 
plaintiffat his option, to proceed to judgment against those upon whom 
process has been served, or to obtain from the Court time to perfect 
service, and to order additional originals and copies to be directed to 
the sheriffs of the counties in which the other defendants reside, to 
be served and returned as is directed in this act.” After filing his 
declaration on the 25th of May, 1846, the plaintiff, by his attorney, 
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moved and obtained an order for an alias summons to issue against 
Henry Doggett, one of the defendants. This, under the legal option, 
extended to him by the section above recited, he had an undoubted 
right to move for and obtain. But it is conceived that a sound con- 
sideration of said section also includes the idea that by selecting to 
have an alias, he waived the right to proceed to judgment against the 
one on whom service had been perfected, for the option given im- 
plies—take which course you will, but you cannot pursue both. The 
return, as to Henry Doggett, was such an one that the plaintiff might 
have moved under the above recited section to dismiss as to him, and 
have proceeded to judgment against the other, but in that case he 
could not have had his alias writ against the other. He pursued the 
alternative of an alias, upon which the sheriff returned ‘“ Not in the 
county,”’ which is plainly and materially different from “ does not re- 
side in the county,” which last the law requires, to entitle the plain- 
tiff to dismiss as to one, and take judgment against the other. 

We have, moreover, been unable to. discover any where in the 
record any order dismissing the suit as to Henry Doggett. It is laid 
down in 7 Cranch, 194, in the case of Barton vs. Petit & Bayard, 
that “the general rule certainly is, that if two or more persons are 
sued in a joint action, the plaintiff cannot proceed to obtain judg- 
ment against one alone, but must wait until the others have been 
served with process, or until the other defendants have been pro- 
ceeded against, as far as the law authorizes, for the purpose of forcing 
an appearance. In England, the plaintiff must proceed to outlaw 
the defendants who have not been served, before he can proceed 
against those who appear.” In the case in Cranch above referred 
to, it is stated in the opinion delivered, that a certiorari was awarded 
to the Circuit Court of Virginia, on a suggestion of diminution ; it 
appeared, by the clerk of that court, that an alias capias issued 
against Thomas Fisher, which was not returned ; but the plaintiff’s 
attorney caused the suit to be abated as to the said Fisher, upon in- 
formation he had received that said Fisher was no inhabitant of the 
District of Virginia—the Court say: “‘ Had the marshal returned 
the writ, and stated this fact, the law would have abated it as to 
Fisher—in which case, the objection to the subsequent proceedings, 
as to Barton, would have been removed. But since the plaintiff 
could not have supported his action originally against one defendant 
28 
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on a joint cause of action, where it appeared by his own showing, 
or by plea in abatement, after stating a joint cause of action, he 
ought not to be permitted to abate or discontinue his action against 
one, unless authorized to do so by the return of the process against 
that defendant. If he does so, it furnishes good ground for reversing 
the judgment. 

The case of Barton vs. Petit & Bayard, from which we have ex- 
tracted so copiously, is in almost every particular similar to this ; 
it varies, however, in this: The plaintiff, from evidence satisfactory 
to him, by his attorney caused the suit to be abated, for the imputed 
non-residence of a co-defendant in the District of Virginia ; but the 
Court said that the fact must appear by the return of the marshal, 
when the law would have abated it as to him. The return, “ not in 
the county,”’ does not warrant, by the law of Florida, an abatement 
or discontinuance as to one of two or more joint defendants. But 
the plaintiff never caused a discontinuance to be entered of record 
as to Henry Doggett.; it does not appear as to him to be discon- 
tinued. If the fact be, that, at the time of the return of the alias: 
summons, Henry Doggett was not a resident of the county, and the 
plaintiff desired to have a discontinuance as to him, he ought to have 
satisfied the sheriff of the fact, and procured an amendment of the 
return—have discontinued as to him, and then he might have pro- 
ceeded against the other defendants. ‘This has not been done, and 
he has taken judgment against J. B. Doggett alone—which is held 
in the case in 7 Cranch, referred to, to be error. Authorities to the 
same import might be multiplied, but they are not deemed neces- 
sary. 

The judgment of the Court below must be reversed, and the cause 
remanded for further proceedings. 





Nore.—Since the above decision was delivered, I have been shown a decision 
made by this Court at last term, to which the Court was not referred in the ar- 
guments of this case ; but that decision was made on what then appeared to the 
Court to be a different state of the record. If there was any misunderstanding 
of the Court in that case as to the record, I cannot say—but by the statement of 
it, there made, the decision was right. This case shows a different state of record , 
and I cannot see that the decision ought to be changed. 
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James M. Gitcurist, Jupcer, &c., ror THE UsE oF JoHn M. W. 
Davivson, ApreLLant, vs. Banks Meacnam, ADMINISTRATOR 
or Wittram D. Harrison, Deceasep, APPELLEE. 


A scire facias on a judgment on a guardian’s bond, suggesting other and fur- 
ther breaches ‘of the condition of the bond, ond praying execution for the 
damages thereby sustained, is a continuance ‘of the old suit. 


In scire facias, therefore, against the administrator of a surety to a guardian 
bond, on a judgment rendered against such administrator for the penalty, he 
is estopped to set up any defence which existed anterior to the judgment. 


‘Where the judgment recited in the scire facias was rendered in the spring of 
1844, and the administrator pleaded a discharge from his administration, 
bearing date the 16th February of the same year—Held, that the plea was 
bad, because the matter of defence existed anterior to the rendition of the 


judgment. 


Appeal from a judgment of the Circuit Court of the County of 


Gadsden, at Fall Term, 1849. 

The nature of the proceeding in the Court below, of the defence 
set up, and all matters necessary to be stated, are set out at length in 
the opinion pronounced by this Court. 


Thompson, for appellant : 


This is a proceeding by scire facias on a judgment rendered May 
8, 1844, by the Superior Court of Gadsden County, in favor of. Da- 
vid L. White, Judge, &c., against the defendant, on a guardian’s 
bond, for the penalty of $8,000—suggesting other and further 
breaches of the condition of said bond, and praying execution for the 
damage sustained by such breaches. 

The defendant inter alia pleaded— 

4thly. That he was discharged from his said administration on 
the 16th day of February, 1844. 

5thly. That he was discharged from his said adminiyation on the 
16th day of February, 1844, and this suit is not brought within: five 
years after the date of said discharge. 

To which pleas, the plaintiff demurred, and the Court below ¢ over- 
ruled the demurrer, and gave judgment for the defendant, and thi; 
decision and judgment is now assigned for error in this Court. 
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The discharge set up in these pleas being alleged to have occurred 
on the 16th day of February, 1844, anterior to the judgment set forth 
in the scire facias, we maintain, is not available to the defendant as « 
defence. 

It is a maxim in law, that there can be no averment in pleading 
against the validity of a record—therefore no matter of defence can 
be pleaded, which existed anterior to the recovery of the judgment. 
1 Chitty’s Pleading, 521, 522. 2 Tidd’s Practice, 1130, 1131, and 
authorities cited in the margin. Moore vs. Bowmaker, 2 Marsh R. 
392. McFarland vs. Irwin, 8 John. R., 61. Henriques vs. Dutch 
West India Company, 2 Lord Raymond, 1532. Allen vs. Andrews, 
Cro. Eliz., 283. Cook vs. Jones, Cowp., 727. 2 Saund. R., 72 
—n. 
The judgment of May 8, 1844, is conclusive upon the defendant— 
that he was then the administrator of the estate of William D. 
Harrison, and estops him to deny the fact. The plea sets up a dis- 
charge prior to the judgment, to wit: on the 16th February, 1844. 
which is inadmissible, because its effect is to impeach the verity of 
the judgment. 

The demurrer should have been sustained by the Court below. 


DuPont, for appellee : 


This is a writ of scire facias to show cause why execution should 
not issue upon alleged breaches of a guardian bond, given by W. H. 
Wilder. A judgment had been recovered for the penalty of the bond 
against the defendant, as administrator of W. D. Harrison, deceased. 
who was one of the sureties on the said bond, and at the relation of 
two other parties interested in the said bond ; and this proceeding is 
instituted under the provisions of the statute of 8 and 9 William 3d. 

The pleas are as follows, viz: 

Ist. “ Nul tiel Record.” 

2d. “Non detinet.” 

3d. “ Piene administravit.” 

4th. “Discharge from office of administration.” 

5th. “Statutory bar by limitation.” 

6th. Partial payment, (special.) 

Plaintiff took issue on the first, and demurred to the balance of the 
defendant’s pleas. In the progress of the cause, the defendant with- 
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drew his third plea, and the plaintiff thereupon withdrew his demur- 
rer thereto. The plaintiff also withdrew his demurrer to the sixth 
plea, upon the defendant having amended the same ; so that the only 
question upon this appeal is in regard to the judgment of the Court 
upon the second, fourth and fifth pleas. 

The grounds of demurrer to the second plea are as follows, viz: 

Ist. That the plea is inapplicable, the recovery set forth in the 
scire facias being the foundation of the suit. 

2d. That the said plea is contrary to what is admitted by the judg- 
ment. 

For the defendant, it is contended that-the “covenants or condi- 
tions” of the bond, and not the former judgment for the penalty, con- 
stitutes the foundation of the suit ; and in this connection it may be 
advisable to inquire into the history of “ debt on bond,” prior to the 
passage of the statute of 8 and 9 William 3d. 

Prior to the passage of that statute, the plaintiff not only had judg- 
ment for the penalty of the bond, but was entitled to take out execu- 
tion for the whole, without any regard to the damages which he had 
actually sustained by the breach of the covenants, and the only rem- 
edy of the defendant against so unconscientious a demand was by 
application to a Court of equity. It was to obviate the necessity for 
this application, that the statute was enacted, restricting the amount 
of the execution to the actual damages sustained. 

The statute further provides that the judgment for the penalty shall 
remain as a further security, to answer to the plaintiff such damages 
as he may sustain for any further breach of the covenants contained 
in the bond. This provision in the statute was wisely inserted, as 
being absolutely necessary to avoid the plea of “ former recovery” 
to any subsequent suit upon the same bond, for further breaches of 
the conditions thereof. Vide 1 Saund. R., 57, note 1. 2 Saund. 
R., 187, e. 

The force of the objection urged to the plea, seems to lie in the 
assumption that the “ scire facias’’ is but a continuation of the old 
suit, whereas we contend, as follows, viz : 

I. That this present proceeding is of the nature of an original 
action. 8 Bac. Ab., 598. 2 Will. Black. R., 1226. Putteny vs. 
Townsand. 2 Williams R., 251. Grey vs. Jones. 6 John R., 
106. Gorrigal vs. Smith, et. al. 
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Il. The scire ywer is an action to which the defendant i is entitled 
to plead. 8 Bac. Ab., 598, note b. 2 Will. R., 251. 2 W. Black. 
R., 1226. 

III. The words of the statute of 8 and 9 Will. 3d, provides that 
the same proceedings shall be had upon the scire facias as in the 
original action. 1 Saunders R., 58. 

If the foregoing positions are correct, then we are entitled to plead 
—and if to plead, then the question arises, is the plea of “ non deti- 
net” applicable ? In answer to this inquiry, we assume as follows, viz: 

Ist. That the record or judgment recited in the writ, is only ““mat- 
ter of inducement” and does not constitute the foundation of the ac- 
tion, and consequently that the plea is applicable. 1 Chitty’s Plea- 
dings, 485. 

As to whether the original judgment is the foundation of the pro- 
ceeding by scire facias, or only “ inducement,” this seems to be the 
true distinction, viz: That ifthe writ be sued out to revive a judg- 
ment, or to obtain execution for the original judgment, then the ori- 
ginal judgment constitutes the foundation ; but if to assess damages 
under further breaches, then it is only matter of inducement, and does 
not estop the defendant from making any defence which would have 
been admissible to the original action. Vide 8 Bac. Ab., 598, show- 
ing a distinction in the writs. 

The grounds of demurrer to the 4th plea are as follows, viz: 

Ist. That the judgment against the said defendant, as administra- 
tor of W. D. Harrison, deceased, set forth in said scire facias, was 
recovered subsequently to the date of the said discharge in the said 
plea pleaded, and said defendant is estopped by said recovery to set 
up any matter of'defence which existed anterior thereto. 

2d. That the said discharge pleaded, doth not in law, release the 
defendant from a recovery against him as such administrator, to be 
levied of assets in hand. 

3d. That the said plea is informal, &c. 

IV. To the first ground of demurrer we reply, 

Ist. That a plea of “‘ discharge,” to be good, must set forth that it 
was obtained prior to the commencement of the action, and as the dis- 
charge pleaded did not in point of fact, exist at the time of the com- 
mencement of the original action, it could not have been pleaded to 
that action ; and its having been obtained prior to the date of the ori- 
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ginal judgment, neither invalidates it, nor does it operate to impair 
its weight as a defence to the present proceeding—it is analagous to 
the plea of plene administravit. 

2d. That this objection is based upon the erroneous assumption 
that the present proceeding is but a continuation of the original ac- 
tion ; whereas we have fully demonstrated that it is a substantive 
and original action of itself. 

V. To the 2d ground of demurrer, we reply, 

Ist. That the record evidence of the amount of the recovery to be 
levied of assets in the hands of the administrator is limited to the 
amount of the damages assessed in the original action on the bond, 
and that the judgment for the penalty was no har to the obtaining of 
his discharge under the provisions of the statute. 

2d. The position assumed in this ground of demurrer, leads to this 
absurdity : that an executor or administrator under a judgment against 
him for the penalty of a bond, may protect himself, pro tanto, from 
any distribution of the estate, even though the penalty, (qua penalty,) 
cannot be enforced against him. 

3d. If the position which we have assumed, viz: “that this pro- 
ceeding is in the nature of an original proceeding,” be correct, then 
this plea is good under the decision of our Supreme Court. 1 Flor- 
ida Reps., 332, Gadsden vs. Jones. 

The grounds of demurrer to the 5th plea, are as follows, viz : 

Ist. Same as Ist objection to last plea, and same reply. 

2d. For that the said plea is double in setting up the matter of 
discharge and a limitation of five years. 

3d. For that there is no limitation of five years provided by law in 
which suit shall be brought on judgments against executors rendered 
against them in their fiduciary character. 

VI. To the second ground of demurrer we reply : 

That the discharge and “ limitation,” though distinct facts, make 
up but one defence. Chitty’s Plead., 531-2. 

VII. To the third ground of demurrer we reply : 

That a recovery in this case goes against the defendant personally, 
inasmuch as the execution will issue “ against the goods and chattels 
in the hands of the defendant.” 

VIII. The whole force of the plaintiff’s objections to the defen- 
dant’s pleas, is based upon the doctrine of “Estoppel.”” To this we 
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reply, that matter of “‘ Estoppel,” to be binding, must be mutual, and 
as nothing in the record of the original suit on the bond can be al- 
leged against these “ relators’’ by way of estoppel, neither will any 
thing therein be binding upon the defendant in this proceeding. Com. 
Dig., “ Estoppel,” B.and C. Co. Litt., 352—e. Gilb. Ev., 28. 
2 John. R., 382. 


DOUGLAS, C. J. 


This proceeding was instituted by scire facias in the Circuit Court 
of Gadsden County by James M. Gilchrist, Judge of Probate, &c., 
for the use of John M. W. Davidson, administrator, &c. of Edward 
H. Wilder, deceased, against Banks Meacham, administrator of Wil- 
liam D. Harrison, deceased, against which said Banks Meacham 
as aforesaid, theretofore, to wit: At the Spring term of the Superior 
Court of said County, in the year 1844, David L. White, Judge, &c., 
the predecessor in office of the plaintiff in this suit, had recovered a 
judgment for a debt of eight thousand dollars, upon a certain writing 
obligatory, bearing date the 15th day of April, in the year 1836, 
whereby the said William D. Harrison, with one William H. Wil- 
der and one Ira Sanborn, became jointly and severally held and 
jointly bound unto the said David L. White, Esq., Judge of the 
County Court for the County of Gadsden aforesaid, and his succes- 
sors in office, in the said sum of $8,000, to be paid, &c. under a 
certain condition, reciting that, whereas the said William H. Wil- 
der had that day been duly appointed guardian of the persons and 
property of Jesse W. Wilder, Betsey L. Wilder, Edward H. Wil- 
der and Godfrey S. Wilder, minors and orphan children of Heze- 
kiah Wilder, late of Gadsden County, deceased, it was declared 
that if the said William H. Wilder should well and truly perform 
the duties of guardian to the said minors, agreeably to the statutes 
of the said (then) Territory of Florida in such case made and pro- 
vided, then the said bond to be null and void, otherwise to remain in 
full force and virtue—which said sum so recovered was to be levied 
of the goods and chattels, lands, tenements and estate of the said 
William D. Harrison, deceased, in the hands of the said Banks 
Meacham, administrator, &c. as aforesaid, to be administered ; and 
if the goods, chattels, lands, tenements and estate of said deceased 
whereon to levy could not be found, that then the same be levied of 
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the proper goods and chattels of the said Banks Meacham ; and that 
execution do issue on said judgment, to make the sum of fifteen hun- 
dred and two dollars and eight cents, to be levied as aforesaid, and 
the costs, &c., for the benefit of Lewis Gregory, guardian of God- 
frey and Jesse Wilder ; and said judgment to stand as security, for the 
benefit of others, who may be damnified by any past or future breach 
of the condition thereof; which said writ of scire facias, amongst 
other things, recited that the said William H. Wilder, (on the 25th 
of March, 1840,) as guardian, as aforesaid, presented his accounts 
and vouchers to the said County Court of Gadsden County, whereby 
it appeared to the said Court that he had received of the assets of the 
minors, as guardian as aforesaid, the sum of $2,222 97-100, and 
had accounted for the disbursement of $78 81-100, thereby leaving 
a balance due from him as such guardian in his hands the sum of 
$2,144 16-100, which he failed to pay, and was consequently by the 
order and decree of the Court displaced as guardian as aforesaid ; 
and the said scire facias stating the transfer of the first named judg- 
ment into the said Circuit Court, according to law, further recites 
that “ whereas it hath been and is duly suggested by the said James 
M. Gilchrist, Judge of Probate as aforesaid, and successor of said 
David L. White, Judge as aforesaid, in our said Circuit Court of the 
Middle Circuit for the County of Gadsden, as and by way of another 
and further breach of the said condition of the said writing obliga- 
tory, than the breach so assigned as aforesaid, that there was and is 
due to Edward H. Wilder, one of the wards of the said William H. 
Wilder, out of the funds so found upon his account to be due from 
him to his wards, a large sum of money, to wit: the sum of $1,000, 
and that the said Wm. H. Wilder did not pay to the said Edward H. 
Wilder, or his lawfully appointed guardian, in the life-time of the 
said Edward ; and the said Edward having departed this life intes- 
tate, and all and singular the goods and estate of the said Edward 
H. Wilder were in due form of law committed to John M. W. Da- 
vidson, of the County of Gadsden aforesaid ; and the said William 
H. Wilder hath not, since the death of the said Edward, paid to 
the said John M. W. Davidson, administrator as aforesaid, the share 
or portion to which he, the said Edward, was and is entitled as afore- 
said, and which said sum is still in arrear and unpaid, contrary to the 
form and effect of the said writing obligatory—for which said last 
29 
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mentioned breach of the aforesaid condition of the said writing obli- 
ligatory, the said James M. Gilchrist, Judge of Probate as aforesaid, 
suing for the use of the said John M. W. Davidson, administrator as 
aforesaid, hath humbly besought us to provide him a proper remedy. 
And we being willing that what is just in this behalf should be done, 
do, according to the form of the statute in such case made and pro- 
vided, command you, that by honest and lawful men of your county, 
you make known to the said Banks Meacham, that he be before us 
at a Circuit Court, to be held in and-for the County of Gadsden, on 
Monday, the 21st of May inst., (1849,) to show cause why execu- 
tion should not be had and awarded against him upon the judg- 
ment so obtained as aforesaid, for the damages to be assessed by 
reason of the last mentioned breach of the said condition of the said 
writing obligatory, &c. To which said writ of scire facias, the de- 
fendant pleaded— 

First. Nul tiel record. 

Second. Non detinet. 

Third. That he had fully administered, which he withdrew. 

Fourth. ‘That, on the 16th day of February, 1844, in the county 
aforesaid, he was by competent authority, to wit, by the order of the 
Judge of the late County Court of Gadsden County, duly and law- 
fully discharged of and from his administration of the said estate of 
the said William D. Harrison, deceased, as appears by the record 
remaining in the office of the Judge of Probate for the said County 
of Gadsden. And this, &c. 

Fifth. The same discharge ; and that this suit hath not been com- 
menced within five years from the date of the said discharge, but 
that more than five years had elapsed between the date of the said 
discharge and the date of the commencement of the same. And 
this, é&c. 

Sixth. That there was assessed in the former suit a large portion 
of the interest of the said Edward H. Wilder, deceased, &c. 

To the first plea, the plaintiff filed a general replication. 

And demurred to the second, assigning for cause—Ist. That the 
plea is inapplicable, the recovery set forth in the scire facias being 
the foundation of the suit. 2d. That the plea is contrary to what is 
admitted by the judgment. 

_ The third plea was withdrawn. 
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To the fourth plea, the plaintiff demurred, and assigned the 
following cause: Ist. “For that the judgment against said de- 
fendant, as administrator, &c., of William D. Harrison, set forth 
in the said scire facias, was recovered subsequently to the date of 
the said discharge in the said plea pleaded, and the said de- 
fendant is estopped by the said recovery, to set up any matter 
of defence which existed anterior thereto. 2d. For that the said 
discharge pleaded, doth not by law release the defendant from a re- 
covery against him as such administrator, to be levied of assets in 
hand. 3d. For that the said plea is in other respects, uncertain, in- 
formal, and insufficient. To the fifth plea the plaintiff also demurred. 
and assigned the following causes: Ist. That the judgment against 
the said defendant, as administrator, &c., of William D. Harrison. 
set forth in the scire facias, was recovered subsequently to the date 
of the said discharge by the said plea pleaded, and said defendant is 
estopped by the said recovery to set up any matter of defence which 
existed anterior thereto. 2d. For that the said plea is double, set- 
ting up the matter of discharge and a limitation of five years. 34d. 
For that there is no limitation of five years provided by law in which 
suits shall be brought on judgments against executors rendered against 
them in their fiduciary character. 4th. For that the said plea is in 
other respects, uncertain, informal and insufficient. To the sixth 
plea the plaintiff joined issue. And after argument, the plaintiff’s de- 
murrer to the fourth and fifth pleas were overruled. Whereupon 
judgment was entered that the plaintiff take nothing by his scire fa- 
cias, &c. And the plaintiff thereupon prayed an appeal to this 
Court, which was granted accordingly. 

The question presented for our consideration in this case is, whether 
the Court erred in overruling the plaintiff’s demurrers to the fourth 
and fifth pleas of the defendant. And as to this, it is contended on 
behalf of the defendant, that a plea of discharge to be good, must set 
forth that it was obtained prior to the commencement of the action, 
and as the discharge pleaded did not in fact exist at the time of the 
commencement of the original action, it could not have been pleaded 
to that action, and its having been obtained prior to the date of the 
original judgment, neither invalidates it, nor does it operate to im- 
pair its weight, as a defence to the present proceeding. That the 
objection to it is based upon the erroneous assumption that the pres- 
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ent proceeding is but a continuation of the original action, and it is 
insisted that the scire facias is not the continuation of the old suit, 
but is in the nature of an original action—that the scire facias is an 
action to which the defendant is entitled to plead. And from these 
propositions the conclusion is deduced, that the plea is a good de- 
fence to the action. Without admitting the correctness of this con- 
clusion from the premises laid down, we may be permitted to exam- 
ine as to the correctness of the proposition that the scire facias is not 
the continuation of the old suit. Why is it not? It is a proceeding 
instituted under the provisions of the statute of 8 and 9 William 3d, 
and it is admitted that the plaintiff, before that statute, not only had 
judgment for the whole penalty of the bond (in such a case as this) 
but was entitled to take out execution for the whole, without any re- 
gard to the amount of damages which he had actually sustained by 
the breach of the covenant or condition. To remedy this evil, and 
prevent the necessity of a resort to a Court of Chancery in such ca- 
ses, that statute was passed, providing that the plaintiff might take 
out execution for the amount of damages which he might prove that 
he had actually sustained, and that the judgment for the penalty shall 
remain as a further security to answer to the plaintiff such damages 
as he may sustain for any further breach of the covenants contained 
in the bond. It is the same plaintiff, therefore, who sues for such 
further breach : it is the same defendant that is called upon to an- 
swer: it is the same judgment that is sought to be enforced : it is 
for damages sustained by the same party for a further breach of the 
same bond. And what is the remedy sought? Not another judg- 
ment for the whole penalty, but an execution on the same judgment 
to recover so much of the penalty of the same bond as the plaintiff 
may be able to show that he has sustained damages -by a further 
breach of the condition thereof. It is true, the statute says the same 
proceedings shall be had upon the scire facias as in the original ac- 
tion ; but surely this does not mean that another judgment shall be 
entered, for the whole penalty, upon the occurrence of any subse- 
quent breach. Yet the judgment isa part of the original proceeding. 
The meaning and intent of the statute evidently is, that the defendant 
shall have a day in Court, as in the original suit: be permitted to 
make all proper defences, and that the same mode should be adopted 
to ascertain the damages as in the original suit, and that execution 
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“hould issue therefor as upon the first assessment of damages. The 
assumption, therefore, that the present proceeding is but a continua- 
tion of the original action not being erroneous, the objection to the 
fourth plea should have been sustained, and the Court erred in over- 
ruling the demurrer thereto. 

And the same remarks are applicable to the fifth plea—for not- 
withstanding that plea sets forth an addition to the averment of the 
discharge as pleaded in the fourth plea, the limitation of five years— 
as the limitation is dependent upon the discharge, and dates from it, 
if the plea is not good as to that, it is bad “in toto.”” The radical 
defect of both of these pleas, is, that they were filed too late ; for it is 
a well settled principle, that the defendant cannot regularly to a scire 
facias to have execution of a judgment (which is precisely the case 
at bar) plead that which might have been pleaded to the original 
action ; as where A., administrator to J. 8., by virtue of administra- 
tion granted to him by the Archbishop of Canterbury, brought debt 
against B., and had judgment to recover, and after the year brought 
a scire facias on the judgment—the defendant pleaded that the intes_ 
tate had nulla notabilia in divers dioceses, and that after the judgment, 
the Bishop of London committed administration to the wife. Upon 
demurrer, it was held, that this was a matter he could have pleaded 
before, and that it was annulling the record, which is not sufferable. 
8 Bac. Abr., Ed. 1848, pages 624, 625, and numerous authorities 
there cited. 

So, where in a scire facias on a judgment, the defendant pleaded 
the statute of usury: it was held no plea, because he should have 
pleaded it to the original action. Ibid, and authorities cited. So, if 
a scire facias be brought on a judgment in assize for the office of 
Marshal, the defendant cannot plead that the plaintiff was an alien 
enemy, for that was pleadable to the assize. And as he admitted the 
plaintiff able to have judgment, he cannot now disable him to have 
execution. 2 Lord Raymond, 853. In the case of Wilson vs. Hurst’s 
executors, 1 Peter’s C. C. R., 441, the Court held, “that a payment 
which might have been pleaded in bar to an original scire facias to 
revive a judgment, cannot be pleaded or given in evidence on a sec- 
ond scire facias.”’ It is a maxim in law, that there can be no aver- 
ment in pleading against the validity of a record, though it may be 
against its operation ; therefore no matter of defence can be pleaded 
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which existed anterior to the recovery of the judgment. 1 Chitty’s 
Pleading, 522.. See also, 5 Serg. and Rawle, 65, and McFarland 
vs. Irwin, 8 John. Reps., 61, 62, where this distinction is asserted. 
and the rule is held to be the same, whether the judgment was ob- 
tained by confession, or default, or upon plea. And see Henriques 
vs. The Dutch West India Co., 2 Lord Raymond, 1532. Allen vs. 
Andrews, Cro. Eliz., 283. 2 Saund. Rep., 72, note T, and note 
V, and authorities there cited at page 229. 2 Tidd’s Pr., 1131, and 
authorities there cited. 

In the case of Sessions vs. Stephens, 1 Flor. Rep., 241, this Court 
said, “ there can be no judicial inspection behind the judgment save 
by appellate power,” citing Voorhees vs. Bank of the United States, 
10 Peters’ Reps., 499, and Grignons’ Lessees vs. Astor, 2 How.. 
343. In a note to the case of Trethewy vs. Ackland, 2 Saund. Rep.. 
51, it is said that “ It has been adjudged that the defendant, the ex- 
ecutor, may confess a judgment to a creditor of equal degree with the 
plaintiff pending the action, and plead it in bar, and though it be 
done for the express purpose of depriving the plaintiff of the debt, it 
is good both in law and equity,” citing Waring vs. Danvers, 1st P. 
Wnms., 295, which fully sustains this principle, and see 1 Saunders’ 
Reps., page 333, d, note e and authorities there cited. 

In Coleman vs. Hall, administrator, 12 Mass. R., 572, the Court 
said “It is perfectly well settled in the English Courts, that an exec- 
utor or administrator cannot plead plene administravit to a scire facias 
on a judgment obtained against him.” ‘The learned counsel who 
argued this case for the defendant (in the Court below,) the appellee 
in this Court, held the plea of discharge to be analagous to the plea of 
plene administravit—if it be so, it would seem that it cannot be plea- 
ded by an administrator or executor to judgment obtained against him 
since such discharge was granted. When it is said in the books 
that an executor or administrator may, to debt on judgment, plead 
plene administravit, it means according to our view of the matter, a 
judgment obtained against the testator or intestate in his life time, of 
which such executor or administrator had no notice before he had 
fully administered. 

When an administrator is sued in England, if he does not dispute 
the justice of the demand, he has only to consider whether he has in 
his hands goods and estates of the deceased sufficient to pay the debt. 


























JANUARY TERM, 1850. 231 








Gilchrist, Judge, &c. vs. Meacham, Administrator.— Opinion of Court. 











and whether there are any other creditors, whose debts have the 
priority according to law. The amount of assets in his hands is ne- 
cessarily within his own knowledge, and as to other creditors, he is 
not required nor authorized to retain funds for them, unless he have 
notice of the existence and nature of their debt. Ibidem. And our 
law is the same on this subject, except so far as our statutes may re- 
require the creditors of an insolvent estate to be paid pro rata. 

The view which the learned counsel for the appellee took at the 
argument of this case, that the plea of discharge, to be good, must 
set forth that it was obtained prior to the commencement of the suit, 
is not, we think, in accordance with the principles assumed and 
maintained by the majority of this Court in the case of Gadsden vs. 
Jones, administrator, 1 Flor. Reps., 332 to 346, which we have 
again reviewed, and with the decision in which we perceive no cause 
to be dissatisfied. One of the positions most strongly relied on in 
that case, was, “that Jones, the administrator, having had notice of 
the plaintiff ’s (Gadsden’s) demand, his duty, as administrator, was 
fixed by law, and from that responsibility it was not the design of the 
Legislature to release him ; that it would have been no valid objec- 
tion to the release contemplated by the statute for any creditor to ob- 
ject that he had not yet paid a debt of which he had notice:” The 
ready answer would have been, “I retain for it,”’ (see page 334.) 
But the Court held the plea of discharge good in that case notwith- 
standing the alleged notice, on the ground (see page 344,) that the 
discharge was a judgment of a Court of competent jurisdiction which 
we were not at liberty to disregard, and that such judgment was ren- 
dered “in a proceeding where the Court (after due notice) acts upon 
the application of the party to whom administration was granted, 
(and who seeks a discharge) and cannot grant such discharge until 
it shall appear that the said applicant has faithfully and honestly dis- 
charged the trust and confidence reposed in himor her.”’ See page 
339. 

And after stating the evil, which, as the Court believed, led to the 
passage of the act, under the authority of which the discharge was 
granted, the Court said—“ The remedy intended by the Legislature 
was, we think, a speedy release from the duties of executor or ex- 
ecutrix, administrator or administratrix, after a faithful and honest 
discharge of the trust, (page 341,) so far as regarded suits against 
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executors andadministrators as such.” ‘The Court in . that case could 
see no good reason why a person who had acted as executor or ad- 
ministrator, but who had obtained a discharge according to the pro- 
visions of the statute, after a full and faithful performance of all the 
duties of the trust which had been confided to him, after due notice, 
too, to all concerned, and without any concealment or fraud, should 
be harrassed with suits ; and it gave a liberal construction to the 
words of the act, “and the discharge so obtained shall be taken to 
operate as a release from the duties of executor or executrix, admin- 
istrator or administratrix.”” “This language,” said the Court, “ is in 
presenti ;”” and in 8 Bacon’s Abridgement, 624, title Scire Facias, 
is is said “that a release of all actions and executions is a good bar 
to a scire facias.”” And “ if any matter of defence has arisen, after 
an issue in fact has been joined, or after a joinder in demurrer, it 
may be pleaded by the defendant, as that the plaintiff has given him 
a release.” 1 Chitty Pl., 695. And if the defendant became bank- 
rupt, and obtained his certificate after issue joined, he may plead this 
defence, puis darrein continuance. 1 Chitty’s Pl., 696, 697; so 
award and satisfaction may be pleaded puis darrein continuance.— 
Watkinson vs. Inglesby & Stokes, 5 John. Reps., 392; and where 
two actions are brought for the same cause, satisfaction of the judg- 
ment in one suit may be pleaded puis darrien continuance to the 
other writ. Bowne vs. Joy, 9 John. Rep., 222. 

In the case of Parkhill’s administrator vs. The Union Bank of 
Florida, the revocation of letters of administration, and the delivery 
of the assets to the sheriff under an order of the Court, was pleaded 
puis darrien continuance, and held good—1l Florida Rep., 123 to 
129—and the Court in that case said: ‘“ That eo instanti letters of ad- 
ministration were taken from her, (the administratrix,) she became as 
to the suit civiliter mortua.”’ And in Gadsden vs. Jones, adminis- 
trator, this Court held, “ that it was the duty of the Judge of the Coun- 
ty Court, before granting the discharge, (set up as a defence in that 
case,) to see that the defendants had well and truly administered. 
paid all the debts so far as the assets extended, and made a fair dis- 
tribution of all the rest and residue of the estate according to law,” 
(ibid, page 340 ;) “ and that the discharge when thus obtained should 
be an immediate and effectual bar to suits instituted against the par- 
ties (charging them) in their fiduciary character.” Ibid, 345. And 
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why should not such a discharge, if obtained pending a suit, and af- 
ter issue joined, be pleaded puis darrien continuance. The mere 
commencement of a suit establishes nothing ; it is notice to the de- 
fendant of a demand, to be sure, and so far as this case is concerned, 
it is in that regard upon the same footing as that of Gadsden vs. Jones, 
administrator. It is to be presumed that due notice was given ac- 
cording to law, and that the plaintiff had a full opportunity to be 
present and contest the application for a discharge ; if he did so, and 
was dissatisfied with the judgment, he had his right of appeal ; if 
he did not choose to defend or appeal, he has no cause to complain ; 
if the judgment is conclusive, and he did not take care to avail him- 
self of it as a defence at the proper stage of the proceeding, it was 
his own laches, and it cannot avail him now. 

In Georgia, under a statute similar to our own, by which the con- 
dition of the discharge of an executor or administrator is, that he 
“has faithfully and honestly discharged the trust and confidence re- 
posed in him, the Supreme Court of that State held the discharge a 
bar, both at law and in equity, unless obtained by fraud—Carter vs. 
Anderson, 1 Georgia Reps., 517, 518—and that in a case where in- 
fant heirs were claiming three distinctive shares of the estate. And 
in Smith et al. vs. T. W. Oliver, &c., Dudley’s Reps., 190, the 
Court, after stating the requirements of the statute to obtain a dis- 
charge, (which are the same as is required by our statute,) said, 
upon these requirements being fulfilled, the Legislature proceeds to 
enact “that the executor or administrator shall be forthwith dis- 
missed and released from all his liability as executor or adminis- 
trator.” ‘ There,’’ say the Court, “ is the finale, the legislative an- 
nouncement, that the discharge is a release.” 

In Rhode Island, their Probate Court has the power to grant to 
executors and administrators a quietus, which is in effect a discharge ; 
and Mr. Justice Story, commenting upon the exercise of that authority 
by that Court in the case of Taylor et al. vs. Delilias, et al., 4 Mason 
C. C. Reps., 133, said: ‘“‘ Much discussion has taken place as to the 
nature and effect of the quietus granted by the Court of Probate. I 
am not aware (he said) that it is any where denied that the Court of 
Probate has complete jurisdiction in the settlement of accounts of 
administrators, or that its decree, when rightfully made, is not binding 
authority. Indeed, it would be difficult to support such a denial upon 
30 
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principles of general law, since it is a decree of a Court of compe- 
tent and peculiar jurisdiction. If it has authority conclusively (and 
the statute gives the authority) to settle his accounts, it certainly has 
authority to decree that the settlement is final, and to acquit him of 
further proceedings. This is the whole nature and effect of a quietus— 
a process familiar in the Court of Exchequer, (3 Comyn’s Dig., title 
Quietus,) and probably not unknown in the Ecclesiastical Courts.” 

The discharge being the judgment of “a Court of peculiar and 
competent jurisdiction,” and being an immediate release—a release 
that might have been pleaded puis darrein continuance, is, unless 
obtained by fraud, an effectual bar to any suit brought or pending 
against such executor or administrator in his fiduciary character, 
when properly pleaded, and is, therefore, such a defence as, if it exist 
before judgment against such executor or administrator, ought to be 
pleaded, if he intends to avail himself of it ; and if he fails to plead 
it then, and thereby admits the plaintiff’s right to have judgment, he 
cannot, after the judgment, plead it, to prevent him from having ex- 
ecution. The demurrer to the fifth plea should have been sustained 

The judgment of the Court below is, therefore, reversed, and the 
cause remanded for further proceedings in accordance with this 
opinion. 

Per curiam. 





James M. Gitcurist, Jupcr, &c., FoR THE UsE oF JosEPH W 
Burniey anp Wire, Apre.uant, vs. Banks Meacuam, ApMIN- 
isTRATOR, &c. or Witi1am D. Harrison, Decrasep, Arret- 
LEE. 

This is a proceeding also instituted by scire facias in the Circuit 
Court of Gadsden County ; was submitted upon the argument in the 
next preceding case ; is understood to be like it in all its essential 
features, and that it was to abide the fate of that case, which has 
just been decided. 

The judgment of the Court below is, therefore, reversed, and the 
same remanded for further proceedings not inconsistent with the 
opinion of this Court pronounced in that case. 

Per curiam. 
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Henry Gassett & Co. Appetiants, vs. Witson & Brown, Ap- 
PELLEES. 


B.,a member of the mercantile firm of B. & B., which had failed, made an 
arrangement with the creditors of said firm, by which he procured a prom- 
ise of indulgence, upon an agreement on the part of the firm to pay within 
a certain specified time fifty cents on the dollar of their debts. He then 
formed a new connection with one N., upon the capital of N., and such 
credits as they could jointly obtain. This new concern, after having been in 
business for a short time, was compelled to sell out at considerable loss. B. 
then formed a partnership with one W. One of the creditors of the old 
concern of B. & B., having obtained a judgment against them, proceeded to 
levy execution upon the interest of B. in the concern of W. & B. While 
the suit of the creditor was pending, for the purpose of preventing any of 
the creditors of the concern of B. & B. from obtaining any advantage 
over the others by a sale of his aforesaid interest, declaring, at the same 
time, that one of the causes impelling him to the act was the pending of said 
suit—and for the avowed purpose, also, of paying N. what he owed him, and 
other creditors of the firm of B. & N., B. withdrew his capital in the eon- 
cern of W. & B., and applied it to the payment of the debts due to N. and 
others, contracted since the failure of B. & B. The right to withdraw his 
capital at any time he might desire to close the concern, was stipulated and 
agreed upon in the articles between W. & B. Held—That such with- 
drawal was not fraudulent, having been made for the purpose of paying just 
and bona fide debts. 


Appeal from a decree made by Judge Barrzett, at a Circuit 
Court for the County of Leon, on the thirtieth day of October, 1849. 
The material parts of the bill, answers, exhibits, report of the mas- 
ter and proofs in the cause, are set out in the opinion pronounced by 
the Court—from which the following statement of the case is de- 
tached and inserted here : 


“This is a suit in Chancery brought up by appeal from a decree ot 
the Circuit Court of Leon County. The bill charges, that the com- 
plainants, on the 20th day of May, 1846, the Spring Term of Leon 
Circuit Court, obtained a judgment against the firm of M. C. & J. 
W. Brown, of which the defendant, Joseph W. Brown, was a partner, 
and joint defendant, for the sum of two thousand six hundred and ninety 
four dollars and fifty cents. ‘That on the 26th June last, a writ of 
fieri facias was issued upon said judgment and placed in the hands of 
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the Sheriff of Leon County, to be levied according to law, upon the 
goods and chattels, &c., of M. C. & J. W. Brown. That defen- 
dants, Brown, had and have no property in their own name and pos- 
session, known to complainants, but are in failing circumstances, and 
not doing business in their own names. But it being notorious that 
defendant, Joseph W. Brown, had entered into partnership with de- 
fendant, Wilson, in a large and valuable store in the city of Talla- 
hassee—that said Wilson & Brown had held themselves openly as 
joint partners, by public advertisement and notice, the Sheriff was 
induced to levy said writ of execution upon the undivided share and 
interest of the said defendant, J. W. Brown, in the said store, and 
did on the 31st day of July, 1846, actually levy said writ upon the 
whole undivided share and interest of said defendant, J. W. Brown. 
in and to the store and commercial concern standing and being in 
the name of Wilson & Brown, in the city of Tallahassee, and after 
due advertisement and notice according to law, did on Monday the 
Sth day of October, instant, sell and dispose of the same by public 
auction to the highest bidder, and that they the said complainants, to 
save themselves from loss, did bid for said undivided claim and in- 
terest of debtor, J. W. Brown, and being the highest bidders became 
and were proclaimed the purchasers of the same for the sum of one 
hundred dollars. The bill also prays that an account may be taken 
of the interest so purchased, and that complainants may have a de- 
cree therefor, &c. 

The answers of the defendants admit the partnership of Wilson & 
Brown, and the articles of partnership are annexed to the bill, as 
exhibit A, by which it appears that it was entered into on the 12th 
day of January, 1844. That Wilson put in as capital stock $1510 
12-100 in merchandize, $1500 of which was included in a mortgage 
given to Messrs. Wilson & Herr, of the city of Baltimore, on the 
13th November, 1843, for the purposes therein mentioned ; and that 
Brown put in 1321 87-100 in merchandize, and it was stipulated 
“that the concern should be dissolved and each of the parties draw 
his proportion of the capital thereof, whenever either of the parties 
might wish to close the concern.” Exhibit B is a memorandum 
of an agreement between the parties made on the 11th day of April, 
1846, which recites that whereas Joseph W. Brown hath drawn on 
Wilson & Brown (the parties to this agreement) for sums of money 
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sufficient to cover his interest in said concern, to make payment of 
debts of the said Brown disconnected with the business of Wilson & 
Brown, and the said Joseph W. Brown is no longer entitled, under 
the existing articles of copartnership between himself and Wilson, to 
share the profits of the concern of Wilson & Brown. And whereas 
the drafts of the said Brown have been accepted by Wilson & Brown, 
who are still liable for the same when they shall fall due respectively: 
and whereas the said David C. Wilson hath assented to the accep- 
tance of the drafts aforesaid, and is willing that the said Joseph W. 
Brown shall continue 2 member of said firm of Wilson & Brown 
and receive a share of the profits of the concern, notwithstanding the 
drafts aforesaid, for twelve months from the date hereof, and until 
the drafts shail be fully paid, and provided the said Joseph W. Brown 
continues to give his personal attention to the business of said firm, 
and continues to be jointly liable with said Wilson for any debts, 
contracts and engagements of the firm of Wilson & Brown, connec- 
ted with their regular mercantile business. Now, therefore, it is 
mutually agreed, &c., (here follows an agreement in accordance with 
the foregoing recital.) 

The answers of the defendants admit the recovery of the judgment, 
the execution, levy, sale of the property, andthe purchase of it as 
stated in the bill, but allege that the sale was illegal, and that the 
complainants consequently acquire no title. And Wilson, in his an- 
swer, says that Brown was a partner of his on the 26th of June last, 
and up to the time of the sale—that the partnership continued under 
the articles contained in exhibit A, until the 11th of April Jast, when 
the said Joseph W. Brown, having withdrawn his capital under the 
provisions of the original articles, new articles were entered into ex- 
tending the copartnership to a period of one year from that date, on 
the terms and conditions, specified in the articles contained in exhi- 
bit B. That on the 26th June last, said defendant, J. W. Brown, 
was indebted to the firm of Wilson & Brown in the sum of $240 70 
according to the statement of his account with said firm, made up to 
that time, and marked exhibit C. That on the 31st day of July last, 
the defendant, Brown, was indebted to Wilson & Brown, in the sum 
of $1081 4-100, as per statement marked D, both of which are 
averred to be correct—that in addition, he is properly chargeable 
with his proportion (one half) of the loss and disccunt on certain 
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counterfeit and uncurrent funds, on hand at the time of said levy. 
Also the loss and expenses attending the disposal of the stock on 
hand at the time of the levy—which stock, on the 18th of April last, 
amounted, as per inventory, to $6,396 73-100, but which amount 
was diminished by sales from 13th of April to the 31st day of July 
last, to $5,000, on which Wilson claims a discount, on account of 
the goods being unsaleable, of not less than twenty per cent. 

The defendant, Brown, in his answer, after admitting the facts 
charged as admitted in Wilson’s answer, further says, that the mo- 
tive and end of this defendant in altering the terms of the partner- 
ship, were no other than a disposition to provide for certain demands 
against that defendant, which he deemed it equitable and proper for 
him to provide for to the exclusion, if necessary, of the old liabilities 
of M. C. & J. W. Brown. That to provide for debts contracted 
since the debts due by M. C. & J. W. Brown, as hereinafter men- 
tioned, he was advised that it was not only legal, but equitable and 
just under the circumstances. That M. C. & J. W. Brown were in 
business in 1842 and in 1843, at Cedar Keys and Port Leon, and 
in the gale of October, 1842, at Cedar Keys, and in the gale of 1843, 
at Port Leon, lost not only their stocks of merchandize, but also their 
books of accounts, and evidences of demands, except one day book, 
so much obliterated as to be of little or no service. That their mis- 
fortunes caused the failure of M. C. & J. W. Brown, and left them 
wholly unable to pay their outstanding obligations, of which the note 
of complainant on which said judgment is rendered, was one. That 
in the fall of 1846, the creditors of M. C. & J. W. Brown, in view 
of their misfortunes, which no human power could avert, agreed to 
relinquish fifty per cent. of their claims. That upon the faith of the 
assurances of liberality on the part of his creditors, and convinced 
that they appreciated his misfortunes, he and one B. Nason, Jr., united 
in business upon the capital of B. Nason, of small amount, and upon 
such credits as they could obtain under the circumstances. 

Brown & Nason purchased a stock of goods and offered them tor 
sale in Newport, Florida, but as their fall purchases did not reach 
Florida in time for the business of the winter, they were compelled 
to sell out at a loss in the month of February, 1845. ‘That in the 
fall of 1846, this defendant bought goods for Wilson & Brown, hav- 
‘ing previously united in business with said Wilson. That on the 
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13th day of April, 1846, he was indebted on account of business 
transactions since the agreement with his creditors as aforesaid, to 
Taylor & Rich, of New York, to B. Nason, his former partner, and 
to J. C. Hanson, for whose benefit he drew on the firm of Wilson & 
Brown, for $750, $800, $1000, respectively, as stated in the account 
current filed with the answer of David C. Wilson. This defendant 
further says, that on account of said agreement with his old creditors, 
and their said assurances, which have been kept sacredly by all save 
the complainants, he was enabled to procure credit, and to form and 
continue his business connections as aforesaid. 

The testimony in the case is contained in the report of the master, 
to which no exceptions were taken, and consists principally of the 
statements of these defendants, both of whom were examined by 
him. 

David C. Wilson, one of these defendants, stated that the drafts 
of J. W. Brown, accepted by Wilson & Brown, as stated in No. 1 
of exhibit C, were unpaid at the time of the levy of complainant’s 
execution, on the 31st day of July, 1846, and remain yet unpaid.— 
That the first stated of these drafts was held last fall by Taylor & 
Rich of New York, who demanded payment of witness. That these 
drafts, when accepted by the firm, were delivered to J. W. Brown, 
and witness cannot, from his own knowledge, say how they were af- 
terwards disposed of, or who held them at the time of the levy, or 
now holds them. That the above acceptances were made, in order 
to enable J. W. Brown to withdraw his share of the capital and 
profits of the firm of Wilson & Brown, he declaring it to be his in- 
tention thereby to prevent any one of his former creditors from get- 
ting an advantage over others, by means of any execution or suit, and 
sale of his interest as above stated; and the suit of complainants 
then pending, and about to be carried into a judgment, was one of 
the claims, as witness understood, moving said Brown to the above 
course. The existence of this suit was known to witness at the 
time. 

Brown, the other defendant, in his testimony taken before the mas- 
ter, states that the consideration of the acceptance given by Wilson & 
Brown, in favor of B. Nason, Jr., was his, witness’, indebtedness to 
said Nason, on closing the affairs of Brown & Nason, (which was done 
at great loss,) for the money and capital brought into said firm by 
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said Nason, beyond or exceeding any capital furnished by witness, 
and that the amount of such acceptance, viz: eight hundred dollars, 
was in fact much short of witness’ actual debt to said Nason, the 
full amount of his debt being at that time near fifteen hundred dol- 
lars. Witness further testifies that Taylor & Rich of New York, 
to whom the acceptance of Wilson & Brown for $750 was given, 
were the New York agents for the house of Brown & Nason, 
through whom their payments and settlements in New York were 
almost exclusively made, said agents being often in advance for wit- 
ness’ firm by acceptance or otherwise. That at the time the above 
draft on Wilson & Brown was made and accepted in fevor of Tay- 
lor & Rich, they (T. & R.) agreed to take up and pay, and did ac- 
tually, in consideration thereof, take up a note given by Brown & 
Nason to Perkins & Hopkins of New York, in the regular course of 
business, for the purchase of goods—which note, with interest, then 
amounted, as well as witness could estimate, to the sum of seven 
hundred and fifty dollars. Witness also states that the third accep- 
tance, set forth in his answer as made by Wilson & Brown, and 
held by J. C. Hanson, for one thousand dollars, was given in consid- 
eration of witness being indebted to said Hanson, on striking a bal- 
ance of accounts between them for various matters arising in the 
regular course of trade, commencing chiefly in the month of Feb- 
ruary, 1845. That said Hanson furnished to witness various amounts 
in money, drafts on New York, &c., to enable witness to settle up 
with the creditors of Brown & Nason, and other debts due by wit- 
ness. There was some other proof, but it does not materially vary 
the aspect of the case. 

The master in his reports says he proceeded to examine the books 
and accounts of Wilson & Brown, more particularly to ascertain the 
basis upon which the general statement of profit and loss, and balance 
sheet of 13th April, 1846, was made out, and to look carefully into 
the account of defendant, Brown, as these are stated in exhibit C, to 
defendant, Wilson’s answer. ‘These books (he says) appear to be 
all fairly kept and the entries regularly made, and in the order of the 
several transactions recorded, besides being sustained by the oaths 
unimpeached of both the defendants. The master says he could dis- 
cover no item on which rested any suspicion of fraud or unfairness, 
He. believes, and so reports, that every item charged in the account 
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of J. W. Brown, (see exhibit C,) constitutes a fair and bona fide 
charge against him, in the regular course of business. The drafts, 
which constitute the three first charges in said account, (the drafts 
for $750, $800 and $1,000, above mentioned,) were passed over to 
three creditors, and intended as part payment of debts fairly and justly 
due by said Brown, as is fully stated in his answer, and again more 
fully explained in his testimony taken in the course of this reference. 
That account shows a balance due by the defendant, J. W. Brown, 
to the firm of Wilson & Brown, on the 25th July, 1846, of $240 
74-100. But inasmuch (says the master in his report) as it is a 
question reserved, as exclusively belonging to the Court to determine, 
whether a debtor has a right to apply his property or assets to the 
payment of some creditors in preference to others, as appears to have 
been done by defendant, Brown, in the present instance ; and be- 
cause the Court may decide against his right to do so, and decree 
that his interest in the firm of Wilson & Brown has not been right- 
fully transferred, charged and balanced by these acceptances, but re- 
mained legally and equitably subject to complainant’s judgment, &&c.— 
the master restated the accounts, and made J. W. Brown debtor to 
the firm of Wilson & Brown for over drafts on 30th July, 1846, 
$1,524 50-100. 

No exceptions were taken to the report of the master, and it, there- 
fore, stands confirmed, according to Rule 83. See Rules of Practice 
for the Courts of Equity, page 61.” 


Randall, for appellants : 


This cause comes up by appeal from a final decree rendered in the 
Circuit Court for Leon County, on the 30th October, 1849, dismis- 
sing bill of appellants, the complainants below, with costs, &c. The 
case was submitted below, on bill, answers, general replication, and 
report of the Master in Chancery, which contains all the proofs in 
the cause. 

If the proofs do not present a case favorable to defendants, it is the 
fault of their cause, since all the testimony and evidence furnished, 
(with the exception of the not very material testimony of one witness 
—Rust,) are taken from their own answers to the bill, from their 
books and accounts filed, and from their examinations taken under 


oath before the master. 
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To the mere statement of the accounts and the yibatn neue by 
the master, we take no exception, nor to any matter he professed to 
decide, though we do not acquiesce in all the inferences he drew on 
grounds and facts not reported by him. 

On the 31st July, 1846, complainants having a valid subsisting 
judgment for the amount of $2694 50, against defendant, Brown, 
one of the partners of the firm of Wilson & Brown, and an execution 
then in the hands of the Sheriff, for the satisfaction of which no sep- 
arate property of said Brown could be found—they caused their exe- 
cution to be levied on the share and interest of said Brown in the 
partnership concern. That share and interest was sold in due form 
of law by the Sheriff, and complainants became the highest bidder 
and purchaser for the sum of $100—defendant, Wilson, (as he ad- 
mits,) bidding against them to within a trifle of that last bid. To 
have the benefit of that purchase, this bill for discovery and relief 
was filed. The course is in entire conformity with law, and has not 
been excepted to formally in any part of the proceeding. 

And now we contend, that the drawing of these three drafts on the 
firm, and their acceptance by the partner, Wilson, in the name of 
the firm, was a direct, palpable fraud in law, so far as regards our 
claim in this suit, the same being done as avowed, “ to hinder, delay 
and defeat,” complainants’, creditors, recovery under their judgment 
in a suit then pending. There is no dispute about the facts. Read 
the statement of Wilson under oath before the master, (page 19) 
where he directly admits “that the above acceptances were made in 
order to enable J. W. Brown to withdraw his share of the capital 
and profits of the firm of Wilson & Brown, he declaring it to be his 
intention, thereby, to prevent any one of his former creditors from 
getting an advantage over others, by means of any suit or execution 
and sale of his interest as above stated. And the suit of complain- 
ants then pending and about to be carried into judgment was one of 
the claims, as witness understood, moving the said Brown to the 
above course. The existence of this suit was known to witness at 
the time.”’ See Brown’s admissions in his answer and examination 
to the same purport. 

Now if the payment of these drafts had followed their drawing, and 
had been consummated before the levy of our execution, this avowed 
purpose of both parties, by this scheme “to delay and defeat cred- 
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itors,”’ would in equity render them liable to reclamation. But in 
the same statement Wilson further admits, that to that very day, the 
20th April, 1848, more than two years after drawn, and more than 
one year after due—they were still unpaid. And up to that date he 
only knew the fate of one of them, or by whom held, and that a de- 
mand of payment of it by Taylor & Rich “ had been made the fall 
before.”” ‘“ That for the others no demand had been made on wit- 
ness. ‘That they had been delivered when accepted, to Brown, de- 
fendant, and he (Wilson) cannot state from his own knowledge, how 
they were afterwards disposed of, or who held them at the time of 
the levy, or now holds them.” 

We hold this admission to be conclusive evidence to fix the charge 
of fraud in law upon these parties, and upon all whose rights they 
profess to represent as agents, and to invalidate and defeat this pur- 
posed appropriation of Brown’s funds, with the express, avowed de- 
sign and end “ to prevent creditors from getting their debts by course 
of law.”? We assert without fear of contradiction, that not a case 
can be found either at law or in equity, when the purpose is avowed 
to be, to prevent, delay, or defeat creditors, that any assignment, 
transfer, appropriation or even payment, has been sustained against 
the claim of such creditors. And it matters not, whether such trans- 
fer, appropriation or payment, has been consummated or not, when 
such is the avowed or proved motive. Nor is it material in such a 
case whether a good and sufficient consideration has been paid. 

The right of a debtor to give a preference, by a “ bona fide”’ pay- 
ment or transfer of effects, to any one creditor, when no bankrupt 
law intervenes to change the relations and rights of parties, is ad- 
mitted. We admit also, the right of a purchaser acting “ bona fide”’ 
to wrest from execution property, real or personal, before lien at- 
tached, and although vendor’s motive or purpose may have been, 
“to delay, prevent or defeat creditors.” But if “ mala fides”’ enter 
into the purpose of both, the transaction is “ fraudulent and void. 

The most favorable position for Wilson, is to regard him as a pur- 
chaser for a valuable consideration, of Brown’s share of the capital 
and stock in the firm. Yet we shall show that if he had paid the 
price, “a full consideration,” yet purchasing with the avowed motive 
and object “ to delay, prevent or defeat creditors,’’ all the books char- 
acterize the transaction “ as fraudulent and void.”’ 
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~ But i in point of fact, he had paid nothing—parted with aahing; but 
his acceptances, and they proved of so little account, that after more 
than two years, he had not heard of two of them, and knew not who 
held them. 

In the meantime, Brown’s share and stock remain in the firm, and 
Brown in the receipt of all the profits accruing to him before such 
acceptance. To this day, then, for aught that is known to this Court, 
the whole of Brown’s money, stock and effects, may be still in the 
firm—while by this petty financial contrivance, our legal right to re- 
cover is prevented, delayed, and defeated. For authorities to sustain 
the above propositions, we refer to Twyne’s case, found at large in 1 
Smith’s L. C., p. 1. The transaction comes clearly within the 2d, 
3d, 4th and 5th points of that case, stated as indicating fraud. In 
Cadogan vs. Kennett, 2 Cowp., 432, Lord Mansfield said: “ The 
only question in that case was as to the purpose and intention” —here 
they are avowed. 

In Woolley vs. De Mattos, 1 Burrows, 474, 475, Lord Mansfield 
said: “ Valid transactions as between the parties, may be fraudulent 
by reason of covin, collusion, or confederacy, to injure a third per- 
son,” and he instances—“ if a man, knowing that a creditor has ob- 
tained a judgment against his debtor, buy the defendant’s goods for a 
full price, to enable him to defeat the creditor’s execution, it is frau- 
dulent,”’ &c. The very case, as shown in this record, exhibits al} 
these circumstances of “ covin, collusion and confederacy, to injure 
complainants.”” This pretended purchase—when no price has yet 
been paid—when the day of payment is referred to the Greek Ka- 
lends—was made of defendant, Brown’s, goods, to enable him to de- 
feat a creditor.” 

See, also, Crane vs. Drake, 2d Vernon, Doe, demise of Willis, vs. 
Menton, 4 T. R., 39. This case from 4 T. R. goes to the effect 
that fraud will vitiate any transaction, “though the principal do not 
take any part in it, if his agent do—for the principal is civilly re- 
sponsible for the acts of his agent.” Now, under this last doctrine— 
if these pretended or real payees of these drafts were parties to or 
interested in this controversy, (which they are not,) their claims 
would be equally invalidated or postponed by the fraud of their agent, 
Brown. See Hovenden on Frauds, 2d vol., p. 222, and cases cited, 


for the principle. 
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While the contract or arrangement is executory merely—when 
(as in this case) no payment is made, or absolute assignment—the 
respective rights of the creditors are equitable merely, and the. better 
equity must prevail. Beals vs. Guernsey, 8 John., 452, decides, 
“That the purchaser knowing of the judgment, must purchase with 
the view and purpose to defeat the creditor’s execution, and if he does 
it with that purpose, it is iniquitous and fraudulent, notwithstanding 
he may give a full price. The question of fraud depends upon the 
motive. The purchase must be “ bona fide” as well as on good con- 
sideration,’ &c. Refers to 7 Bur., 474. Cowp., 434. 

Bridge vs. Eggleston, 14 Mass., 245. The law of this case is 
directly applicable. See opinion of Ch. J. Parker, 247. Damon vs. 
Bryant, 2 Pickering, 411. Adams vs. Page, 7 Pick., 542. Wads- 
worth vs. Havens, 3 Wend., 411. Reade vs. Livingston, 3 John., 
481. Hooper vs. Hills, 9 Pick., 435. 

To these facts and authorities, what reply has been made? As 
to the first, it is contended, that under the original articles of agree- 
ment, Brown had a right to withdraw his capital when he saw fit, and 
to dissolve the partnership. We reply, that the course taken did not 
bring him within the terms of the stipulation of the articles. The 
act “ of withdrawing capital” and “ closing the concern,” were to be 
concurrent acts. The concern was not closed on the 13th April, but 
kept afloat for another year. Neither was the capital in effect with- 
drawn. But ifthe acts had been concurrent and consummate, yet 
being incidents of and connected with a fraudulent purpose—an 
illegal design—the terms of the articles of copartnership could give 
no sanction to them. Wilson was under no legal obligation to aid 
in the scheme—he was a mere volunteer. How idle the pretext of 
withdrawing capital when nothing was in fact withdrawn! No ac- 
count taken to ascertain amounts—to fix balances—but a large con- 
jectural amount, exceeding Brown’s share—arbitrarily assumed ! 
While Brown, after this simulated withdrawal of all and more than 
his capital, is allowed by the new articles, to have the same share 
of profits as before. The artifice is too shallow to deceive. The 
articles exhibit B, of the 11th April, 1846, was a part of the fraudu- 
lent machinery designed to give color, and is entitled to no conside- 
ration. 

But it is urged that this was the mere exercise of an acknowledged 
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right of a debtor to give a preference to one creditor over another. 

And Mr. Archer contends that such conduct was highly meritorious 
and honorable. ‘That the preferred debts stood in a higher grade of 
merit than that of complainants’. For this last assertion there is not 
a tittle of reliable evidence. “ Preferences,”’ such as the gentleman 
speaks of, are tolerated merely—never approved of. They are ad- 
mitted as of necessity, in the absence of bankrupt laws. But “ pri- 
ority”’ of debt—and next “ equality,” are the circumstances that gain 
favor at law and in equity. The principles invoked by the gentle- 
man constitute the morals of the counting house and the stock bro- 
ker’s office—not of judicial tribunals. 

In the beginning, I admitted this right as incontestible, but showed 
it was subject to all the conditions of being “ on good consideration,” 
“* bona fide,” &c. All the cases cited by me which prohibit con- 
duct such as that of appellees, recognize the right of giving prefer- 
ence—yet the argument of Mr. Archer would make it uncontrollable 
and free from all limitation or restriction. The only authorities cited 
by Mr. Archer to sustain his case were, first Holbird vs. Anderson, 
5 T. R., 235. That case goes merely to establish the right of a 
debtor to give a preference, when the transfer or assignment (by 
_judgment confessed) is consummate. It may go to show that the 
debtor’s motive may be “ to prevent or delay,”’ but that unless both 
‘parties concur in that illegal and fraudulent motive and purpose, the 
design is not defeated. In that case, the preferred creditor did no 
more than agree to recover a just debt. He was no volunteer pur- 
chaser to injure a third party—to prevent or delay other creditors. 
But the case of Hodgson vs. Newman, cited therein with approval, 
goes to show a material distinction noted by Buller, Justice, which 
renders the principal case no authority against us. 

The other case cited, was Brooks vs. Marbury, 7 Wh., 566, which 
does not the least resemble the present case. The principles invol- 
-ved were altogether different. There was no pretext that the deed 
jin that case was purposed or designed “to hinder, delay, or defeat 
creditors.” In truth, it was an assignment for creditors generally, 
with some preferences, but it was impeached on grounds of public 
policy. That the motive held out to grantor for making it was a 
“promise of indemnity from criminal prosecution—that it was made to 
defeat the criminal justice of the country—to compromise a felony. 
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The rules of law applicable to it came under a different category 
from that in which the present case is found. It has no point in 
common with this. ‘There, the transfer and assignment were per- 
fected and consummate. Here, no title or possession in the stock or 
capital of the firm was changed, no goods or effects transferred— 
nothing in fact given or made over, but a mere alteration, and that 
colorable merely, of a balance on the books of the firm of Wilson & 
Brown. 

The fund sought to be withdrawn by these drafts, did not at the 
time, nor for two years after, goto pay any creditor. Butit is strongly 
urged in this case, that we cannot charge these defendants or either of 
them, without doing injustice to Hanson, Nason and other supposed’ 
creditors of Brown, for whom these drafts were made. This arises 
from a misapprehension as to the nature of our claim. 

To establish that, it is not necessary for us to prove that these 
creditors have no right to recover on these acceptances. In candor 
and truth, we must say that we do not believe they ever expect or 
have any right to recover, except in the event that Wilson can safely 
pay them out of Brown’s funds. 

That seems to be the opinion of the master, after closely examin- 
ing into the case, and all the attendant and following circumstances 
corroborate that conclusion. Be this as it may, if Wilson accepted 
or ever paid, in fraud of our rights as creditors, he accepted and paid 
in his own wrong, and cannot set up the act to our prejudice. 

When our levy was made, nothing had been paid—nothing in fact 
assigned—nothing but a future liability assumed—voluntarily assu- 
med. We knew not until answers made and proofs taken, who were 
these foreign creditors, or that such existed. Knew not of such 
claims. How then could we make themparties ? Why make them 
parties? We seek not to defeat their claims, whatever they may be, 
against Brown & Wilson. We ask not the delivery of these drafts 
to us—we leave them to their remedies at law—looking to ours in 
equity. 

The firm of Wilson & Brown, or “ quocunque alio nomine gaudet”’ 
is not insolvent—we are not disputing about equitable assets, but if 
we were, the citation above from Hovenden, would prove that we 
have the better equity, for their claim only takes its rise from a fraud 
perpetrated to our prejudice by their agent, Brown. Then as re- 
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gards Wilson, if he had paid full price, consideration—according to 
Lord Mansfield’s doctrine in Cadogen & Kennett, & Woolley vs. 
De Mattos, he would, notwithstanding, having acted “ mala fide,” and 
have lost his money. 

But Mr. Archer, in his written brief submitted, draws most libe- 
rally from what he terms my admissions as to the correctness of the 
master’s report in general; and he thence deduces that I concur in 
all that the master infers or conjectures as to the statements of Brown. 

Now I do not adopt all the master’s views touching this transac- 
action. But even the master, favorably as he seems disposed to- 
wards these parties, falls far short of the conclusions of Mr. Archer. 
He gives the testimony with some favorable glosses, but concludes 
nothing beyond verifying accounts, and reserves the effect of it for 
the Court. Yet the learned and ingenious gentleman infers that I 
admit that Taylor & Rich, Nason, Hanson, &c., were “ bona fide’’ 
creditors when these drafts were drawn, &c., and that the drafts 
were in truth drawn in their favor, and went incontinently into their 
possession. Now I admit no such thing—but believe and contend 
the opposite from the very circumstances of the case: 

It was not needful for me to contend that these drafts were held in 
secret trust for Brown, or that the transaction was colorable merely. 
The facts do warrant and give rise to strong suspicion that, as re- 
gards part of them at least, such was the fact. 

Now every business man must know that such utter neglect—such 
oblivion manifested by holders of moneyed acceptances—such utter 
indifference and ignorance on the part of acceptors as to their fate, is 
most unprecedented in real business transactions. No man ever 
heard of such a case before amongst merchants. 

Years after due—two of them never heard of—not traced to any 
holder by acceptor, the head of the house, the only responsible part- 
ner—never presented for payment ; and this, too, after passing into 
the hands of defendant, Brown, the drawer, for whose accommoda- 
tion they were accepted! ‘ Credat Judeus appella, non ego.” — 
And yet the trivial circumstance is noted, that Wilson says he can- 
not state these things “from his own knowledge.”” And what then ? 
If these drafts had ever passed out of Brown’s hands into the pos- 
session of any “bona fide’’ holder and owner, must not, from the na- 
ture of things, some application have been made for payment—some 
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inquiry at least made touching them, and to the acceptor, the head of 
the house, who, by the articles of co-partnership, managed the home 
business ? The opposite supposition is inconceivable ; and would not 
Wilson thus have acquired some knowledge of his own ? 

It is not necessary for me to impute actual fraud—corrupt and im- 
pure motive and conduct, and I do not impute them; but I do say 
that Brown’s answer and testimony are not consistent, and do not 
establish that, at the time these acceptances were made, all these 
persons named were the actual creditors of Brown. 

In the case of Taylor & Rich, there appears, then, to have been 
no actual indebtedness, but only an engagement or promise to create 
it, by future advances. The proofs then, too, are that these drafis 
were drawn for conjectural amounts, without settlements or balances 
struck. 

But the explanation made by the learned counsel, for this neglect, 
ignorance and oblivion touching these securities, is, that, while this 
suit of complainants was pending, Wilson was justified in withhold- 
ing payment ; but this falls far short of explaining away the neglect 
and ignorance relating to the drafts—their ownership and _posses- 
sion—which Wilson acknowledges, though it may account for their 
not being paid. Wilson could not refuse to pay before payment 
was asked—nor alter refusal to pay, could he have no knowledge of 
who held them. But the statement and explanation of the learned 
counsel goes to fortify and confirm the notion of the master, and the 
opinion I advance, that these drafts were never designed to subject 
Wilson to any absolute liability—that they imposed upon him no un- 
conditional obligation to pay their amounts. If this be so, then there 
is an end of all pretext for regarding this as an absolute purchase or 
withdrawal of Brown’s share of the capital, by payment, or equiva- 
lent debt created on Wilson’s part. Nothing was paid, and nothing 
is likely to be paid by him, in consequence of our recovery, beyond 
the amount we may recover. If he can be permitted thus far to stave 
off all claim on these drafts, he can continue to do so. 

In conclusion, I would respectfully suggest to the Court, the vital 
importance of preserving in their full force the salutary principles of 
our statute of fraud, borrowed from those of Elizabeth. While the 
Court may keep open and unfettered the ready transmission of prop- 
erty and effects, when directly, absolutely and openly assigned— 
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while they, in the absence of a bankrupt law, may allow these strug- 
gles amongst creditors for preferences on “ bona fide’’ debts, they 
should watch with jealousy these secret attempts to withdraw prop- 
erty from its legitimate liabilities—more especially should a Court of 
Equity guard its process from contempt. 

In vain do Courts of Justice hold out to suitors redress in their 
Courts, if, after protracted and expensive litigation, when they are 
in position to reap the fruits of their actions, parties may, with pur- 
pose avowed to delay or defeat their remedies, combine, under color 
of giving preference to A, to divest B. of his legal rights. ‘This no- 
tion of giving preferences is already too prevalent, and its practice 
regulated by caprice and partiality, and fraught with much injus- 
tice. It requires restraint rather than encouragement—for while it 
is obnoxious to abuse even amongst the honorable class of merchants, 
it prevails to a most vicious extent amongst stock-jobbers and specu- 
lators, and every class of gamblers, under the specious pretext of 
preferring “ debts of honor.” 


J. T. Archer, for appellees : 


The orginal articles of partnership between Wilson & Brown, 
which are exhibited, bear date 12th January, 1844. They contain 
a provision that “the concern shall be dissolved, and each of the 
partners draw his proportion of the capital thereof, whenever either 
of. said parties shall wish to close the concern.” 

By reference to the cause of action on which Gassett’s judgment 
is founded, it will be found that M. C. & J. W. Brown were in ar- 
rears at the date of the partnership between Wilson & J. W. 
Brown. This circumstance verifies the allegation of Brown, that 
he was involved when he commenced with Wilson. There could 
be no other object on the part of Brown than to add to his resources, 
to enable him to retrieve his losses ; and the circumstance of his con- 
nection with Wilson, though embarrassed himself, being avowed to 
the world, is proof against any fraud contemplated by such a co-part- 
nership. 

There was also propriety in this case in retaining to himself the 
right to withdraw his capital at any moment. He was in business 
under the indulgence of his creditors, and if any sought to press, as 
did the Gassetts, while the others remained indulgent, it would. be 
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inequitable to permit the pressing creditor to gain an advantage, by 
obtaining legal priorities. To prevent the unjust appropriation of all 
his means to one exacting creditor, to the total exclusion of all other 
claims of a confidential nature and otherwise, was not only not 
inequitable, but his duty. Consequently, he reserved the right to 
control his capital—to withdraw it from the concern of Wilson & 
Brown, and to apply it to the payment of his creditors, according to 
his own sense of duty and justice. This privilege he exercised—was 
compelled by duty to exercise, when he found the Gassetts, in the 
face of indulgence on the part of all others, seeking by suit to sub- 
ject all his means exclusively to themselves. The claim of Taylor 
& Rich was for moneys advanced, and, according to the understand- 
ing of merchants, entitled to the position of a confidential claim, and 
as such entitled, by all just rules prevailing among merchants, to a 
priority over the claim of complainants. So, likewise, were the 
other claims preferred by defendant, Brown. He, therefore, pre- 
ferred these to the claims of Gassett, and other claims against the 
old firm of M. C. & J. W. Brown. He drew upon the firm for his 
interest, procured their acceptances negotiable, and transferred the 
accepted drafts, to his preferred creditors. Was this a fraud in fact 
orlaw? See 2 Kent’s Com., 532, and note. 

Suppose on the 13th April, 1846, Brown had assigned his interest 
in the firm of Wilson & Brown by a voluntary deed of assignment, 
preferring certain creditors, to the exclusion of Gassett & Co., 
would this have been a fraud? Is there one assignment in a hun- 
dred made by insolvent debtors, even pending suits, that does not 
give preferences? Is there any thing unusual, unlawful, or fraudu- 
lent, in giving preferences in assignments? Do not all merchants 
recognize as essential to the business of merchants, that there may 
be confidential debts, and that the debtor has a right to discriminate ? 
On this point, if it be necessary to cite authorities, see Harrison vs. 
Trustees Phillips Academy, 12 Mass., 456. Hatch vs. Smith, 5 
Man., 42. Widgery vs. Haskell, 5 Man., 144. Marbury vs. 
Brooks, 7 Wheat., 566; also, 2 Kent, 532, before cited. Wilkes 
vs. Ferris, 5 Johns., 335. Phoenix vs. Ingraham, 5 Johns., 412. 

What are all the drafts delivered to Taylor & Rich, to Nason and 
to Hanson, but assignments pro tanto of his (Brown’s) interest—a 
‘withdrawal and appropriation of his means, for the purpose of provi- 
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ding for the claims of Taylor & Rich and others, i in guefteenne to 
Gassett ? . 

Such an assignment is not fraudulent, when the creditor actually 
pays or secures a bona fide debt due by him. A sale by an insol vent 
debtor of his property, to convert it into money, to prevent his credi- 
tors from reaching it, and to enjoy it himself, is a fraud ; and if the 
purchaser knows his motives, he is involved in the fraud. But a 
sale or assignment to pay a just debt, in preference to the claim of a 
suing creditor, is not unlawful. In such case, the debtor appropriates 
his means to his creditor, and this isno fraud, though the suing credi- 
tor be disappointed. Had Brown withdrawn his capital, not to pay 
debts, but to conceal his means in his pockets, and beyond the reach 
of his creditors, it would have been a fraud—his motives being 
iniquitous would have established the fraud. But to withdraw his 
capital, for the purpose of paying bona fide creditors, is not a fraudulent 
purpose. The authorities cited by complainant’s counsel do not, 
therefore, apply—as it does not appear that Brown withdrew his in- 
terest to conceal it from his own creditors, with a view to his own 
benefit ; but, on the contrary, that he appropriated it for the purpose 
of securing the payment of just and bona fide debts, before the judg- 
ment of complainants was obtained against him. See Holbird vs. 
Anderson, 5 T. R., 235. Estwick vs. Caillaud, ib., 424. 

How can Henry Gassett & Co. ask the appropriation of all 
Brown’s means to their claim, to the exclusion of all others, and then 
say that a like appropriation by Brown to any other equally just 
claim is a fraud? How can they or their counsel denounce Brown 
for doing for certain creditors what they are seeking to do for them- 
selves ? 

As before alleged, the claims preferred by Brown were of a con- 
fidential nature. Independent of this, there are circumstances which 
place the conduct of Brown in the most unexceptionable point of 
view. From the testimony, it is clearly deducible that the firm of 
M. C. & J. W. Brown had failed—that, notwithstanding this failure, 
and the consequent embarrassment of defendant, Brown, he com- 
menced business without concealment of his interest in the firm of 
Brown & Nason, and afterwards of Wilson & Brown. It also ap- 
pears that Brown & Nason were liable under outstanding, unsettled 
demands against the firm. The credit obtained by J. W. Brown du- 
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not in his solvency, but in his sense of justice. Unquestionably, the 
debts to which he occupied such a position were eminently entitled 
to be classed as confidential. It was particularly his duty to see his 
more recent debts paid, rather than suffer the means he had ac- 
quired from such creditors to be appropriated to the liabilities of M. 
C. & J. W. Brown. In other words, the creditors of M. C. & J. 
W. Brown could not equitably claim of J. W. Brown any assets 
arising from the business of Brown & Nason, until the creditors of 
Brown & Nason were satisfied, and a settlement was had between 
the partners themselves. 

But under any circumstances, Wilson could not have refused his 
assent to the withdrawal of Brown’s capital—for he was bound by 
his articles of co-partnership to consent to a dissolution of the con- 
cern, whenever it was demanded by Brown ; and a refusal to accept 
drafts for that purpose, would have rendered him liable in damages 
to Brown in an action at law. It was no fraud in him, but his legal 
duty to fulfil his contract with Brown. The relation between them 
was analogous to that of debtor and creditor ; and no debtor has a 
right to refuse payment to a creditor, on the ground that the latter is 
suspected of an intention to make an inequitable disposition of his 
means, even if there were just grounds for such apprehensions. How 
can Wilson be chargeable with “ mala fides’’ in complying with 
his agreement, when a refusal to do so would have been a breach 
of faith, and a violation of his contract ? 

The non-presentment of the drafts, which is relied on by com- 
plainant’s counsel as ground to suspect fraud, is a matter which 
does not affect the merits of the defence, and which the defendants 
cannot be called upon to explain. The pendency of this very suit 
affords a reasonable conjecture as to the reason of the non-present- 
ment of these drafts, and the complainants have not taken the proper 
steps for ascertaining the reason with any greater certainty than is 
afforded by conjecture. The cause of the delay could have been 
known, had the preferred creditors been made parties to the bill of 
complaint ; and the complainants having omitted to make them par- 
ties, it certainly should not avail them to attempt to throw suspicion 
upon the transaction, on the ground that some of the circumstances 
connected therewith are not explained. It would be making the 
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defendants suffer the penalty of the complainant’s omissions—permit- 
ting the complainants to take advantage of their own neglect. ‘The 
holders of the drafts should have been made parties on other grounds. 
The Court cannot render a decree against Wilson for the amount of 
Brown’s former interest, while these acceptances are outstanding 
against him. Should a decree be rendered against Wilson, the 
same decree should order these drafts to be delivered up for cancel- 
lation; otherwise, Wilson would be subjected to pay the same de- 
mand twice, which would be inequitable and unjust, but could not be 
avoided, should a decree be rendered against him, while the holders 
of the drafts are not before the Court. 

I will only add to the foregoing, that complainants’ counsel opens 
his argument by an avowal, “in limine,”’ that he takes no exceptions 
to the master’s reports on the facts he professed to decide. These 
facts proved are simply that Taylor & Rich, Nason and Hanson, 
were bona fide creditors of Brown, and Brown & Nason ; that his 
(Brown’s) interest in the firm of Wilson & Brown was drawn for, in 
favor of these parties, prior to Gassett’s judgments. 

if these are the conceded facts, the only question arising is one of 
law :—Whether the drafts accepted take the fund, or the execution ? 
and this involves the settlement of the rights of parties not before the 
Courts. 

Unable, however, to sustain his case by authority, after this con- 
cession “ in limine,’’ the counsel for complainants is compelled, in 
order to bring his case within the authorities cited by him, to gain- 
say his avowal at the outset, by contending that the drafts were not 
drawn to give preferences to bona fide creditors, but are virtually held 
in secret trust for himself. The delivery to bona fide creditors is 
proved. There is no proof of a secret trust. That is not to be 
presumed ; it must be proved by complainant. 

The evidence relied on to establish a secret trust is the non-pay- 
ment of the drafts. Wilson says he does not know of his own know- 
ledge who held two of the drafts—Brown is not interrogated as to 
the reasons why the drafts have not been presented, or paid—the 
holders are not parties to answer forthemselves. The bill is one of 
discovery, and the defendants are witnesses of complainants. Brown 
could only answer as interrogated by complainants, or cross-examined 
on same subjects—he was not asked why the drafts were not pre- 
sented, or paid. 











JANUARY TERM, 1850. 257 











Henry Gassett & Co. vs. Wilson & Brown.—Opinion of Court. 








DOUGLAS, Ch. J. e 

This cause came on for final hearing in the Court below, and was 
argued by counsel: whereupon it was ordered, adjudged and decreed, 
that the bill be dismissed, and that the complainants pay the costs, &c. 

The case has been ably argued in this Court, and the question 
presented for our consideration, is, whether the Court erred in ma- 
king that decree. On behalf of the complainants it has been con- 
tended in an argument that evinces great labor and research, that the 
transaction between Joseph W. Brown and Wilson & Brown, was 
a sale made by said Brown, of his interest in the partnership, to Wil- 
son, for the purpose and intent to delay, hinder and defraud his cred- 
itors, and especially the complainants, and is therefore entirely null 
and void according to the provisions of the statute of 13 Eliz., chap. 
5, and our statute in relation to fraudulent conveyances, Thomson’s 
Digest, page 215, which is almost identical in its provisions with 
that of 13 Eliz. on that subject. On the other hand, it has been ar- 
gued with equal zeal and ability, that the transaction was entered 
into solely for the purpose of giving a preference to certain creditors 
over others, which Brown had the right (and under the circumstan- 
ces) it was his duty to do, that Brown had suffered great losses be- 
fore, and was consequently involved when he commenced business 
with Wilson—and that there could be no other object on the part of 
Brown than to add to his resources, to enable him to retrieve his 
losses—and the circumstance of his connection with Wilson (though 
embarrassed himself,) being avowed to the world, is proof against 
any fraud contemplated by such a partnership. That there was also 
a propriety in this case, in retaining to himself the right to withdraw 
his capital at any moment. He was in business under the indulgence 
of his creditors, and if any sought to press, as did complainants, while 
the others remained indulgent, it would be inequitable to permit the 
pressing creditor to gain an advantage by obtaining legal priorities. 
Let us see if this will bear the test of scrutiny. 

The defendant, J. W. Brown, had been engaged in mercantile 
business, as a member of the firm of M. C. & J. W. Brown, previ- 
ous to the fall of 1843, at Cedar Keys and Port Leon. In 1842, a 
gale of wind at Cedar Keys destroyed a portion of their effects, and 
in the month of September, 1843, another storm not only swept away 
the residue of their property, but all their books and evidences of 
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debts due them, except one day book so much obliterated as to be of 
little or no value, and left them almost entirely destitute ; and it is a 
part of the history of the country, that it swept away Port Leon itself 
and left it a desolation. During the period of their prosperity they 
had become indebted to twelve northern houses, as appears by the 
record, of whom the complainants are one, all of whom, prompted 
by that feeling of benevolence and humanity which is always char- 
acteristic of a highminded and honorable merchant, or from some 
other cause, agreed to renew all the notes of the firm of M. C. & J. 
W. Brown at the rate of fifty cents on the dollar, to be paid in three 
equal instalments, six, nine, and twelve months from date, with in- 
terest after six months—this agreement bearing date the 2d of Sep- 
tember, 1844. What the amount of the whole indebtedness was, 
does not appear—if, however, the other debts respectively, bore any 
proportion to the one here claimed, it must have been near $30,000, 
and if it were one third of that sum, no reasonable man could have 
expected it to be be paid by M. C. & J. W. Brown, out of any bu- 
siness in which they might engage, situated as they were, within the 
time stipulated ; and it seems not to have been expected by the other 
creditors, or considered within the spirit and meaning of the com- 
promise, by the defendant, Brown, for he says in his answer (speak- 
ing of the old creditors) that these assurances (of indulgence) have 
been sacredly kept by all, save the complainants. 

The judgment of complainants was obtained on the 20th May, 
1846. ‘The suit must have been commenced immediately after the 
last payment under said agreement fell due. There is no evidence 
that the embarrassments of J. W. Brown were concealed ; it is al- 
leged and not denied, that they were well known—it is not to be 
supposed that Wilson intended to involve himself in them, or that 
Brown could have obtained credit that would have enabled him to 
have carried on his business, except upon the assurance to (or at 
least the expectation on the part of) the new creditors, that they 
should be paid out of the avails of the goods they sold him. Was 
there any moral wrong under these circumstances, in his taking 
means to prevent the appropriation of all his means to these exacting 
creditors, to the total exclusion of all others, old and new ? We think 
not, and are happy to find, upon reference to the brief of the learned 
counsel whe argued this cause for complainants, that he does not 
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impute to these defendants actual fraud, or corrupt motives or conduct. 
He insists most strongly, however, that the transaction is a fraud in 
Jaw. But in what does the fraud consist ? Surely not in the pay- 
ment of bona fide and honest debts. It is said, moreover, that the 
acceptances of Wilson & Brown, were made to enable J. W. Brown 
to withdraw his share of the capital and profits of that firm, he de- 
claring it to be his intention thereby to prevent any of his former 
creditors from getting an advantage over others by means of any 
suit, or execution and sale of his interest as above stated; and that 
the suit of the complainants, then pending and about to be carried 
into judgment, was one of the claims moving said Brown to the above 
course. And from this it is argued that fraud must be inferred, and 
that if payment of these drafts had followed their drawing, and had 
been consummated before the levy of complainants’ execution, this 
avowed purpose by both parties “to delay and defeat” creditors, 
would in equity render them liable to reclamation. Without pausing 
to inquire how far this proposition may have been true, had these 
drafts been handed over to a person or persons standing in a new 
relationship to the said J. W. Brown, or indeed to any one else 
without any valuable consideration, it is sufficient to say that it ap- 
pears by the proofs (and so the master has reported) that they were 
passed over to three creditors of said Brown, and intended as part 
payment of debts, fairly and justly due by him, and that these cred- 
itors were among those from whom he had made, or who aided him 
in making, his late purchases, or in paying therefor. 

Again it has been urged that the holders of these drafts have not 
called for payment, and that a secret trust for the benefit of Brown 
must therefore be presumed ; but this does not follow. They may 
abstain from feelings of kindness towards Brown, or from motives of 
policy, he being a customer, and we do not see that the complain- 
ants have any cause to complain because other creditors are not as 
exacting as themselves. It would work no injury to them, were 
payment never to be demanded. This transaction has been treated 
by the learned counsel for the complainants as a sale by Brown of 
his interest in the partnership to Wilson, but it was not so; it wasa 
withdrawal of it under the original articles of partnership. After 
this withdrawal, he had no interest in the firm, until the new articles 
were made ; and it was withdrawn for the purpose of giving prefer- 
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ence to the creditors to whom the drafts were passed over, which the 
defendant, Brown, might lawfully do. 

In the case of Holsey, et al. vs. Whitney, et al., 4 Mason’s C. 
C. R., 206, (which was a contest between an attaching creditor and 
a trustee under a general assignment for the benefit of all creditors,) 
Judge Story held that a general assignment is good, notwithstanding 
it does not purpose to convey all the debtor’s property, and yet re- 
quires a general release ; or does not fully enumerate all the debts 
due, or describes the property generally, or gives a preference to 
certain classes of creditors. A general assignment, said Lord Ellen- 
borough, in Peckstock vs. Lyster, 3 Maule & Sel., 371, is to be re- 
ferred to, as an act of duty and not of fraud, when no purpose of fraud 
is proved, and Justice Le Blanck added in the same case, “to hold 
such a deed fraudulent, would be contrary to Holbird vs. Anderson, 
5 T. R., 325, and to all the cases which have decided that a party 
independent of the bankrupt laws, may convey away his property for 
‘the benefit of all his creditors.” Justice Bailey gave full assent to 
the doctrine, emphatically observing “that this conveyance, so far 
from being fraudulent, was the most honest act the party could do.” 
This doctrine was asserted in a case where the very object of the 
conveyance was to prevent a judgment creditor from obtaining satis- 
faction out of the property on execution.”’ But the Court decided 
that it was not sufficient that the creditor was delayed and defeated 
by such a conveyance of his remedy under the execution ; but the 
act must be fraudulent. Nor (said Judge Story, in Holsey, et al., 
vs. Whitney, et al., above cited) was there anything new in this doc- 
trine. “ It may be clearly gathered from prior cases, and especially 
from Estwick vs. Caillaud, 5 T. R., 420, Holbird vs. Andersen, 5 
T. R., 235, Minx vs. Howell, 4 East. R., 528, and has since been 
confirmed even as against the crown in the King vs. Watson, 3 
Price, Ex. Rep., 6. 1 Cond. Eng. Ex. R., 265 to 271. 

“ It would indeed,” says Judge Story, “be somewhat strange if a 
debtor might bona fide prefer one creditor to another in the distribu- 
tion of his property, and was not at liberty to prefer all his creditors 
to one,”—Ibid, 211. ‘ The law allows the debtor to give a prefer- 
ence to one creditor (and I think to all creditors also) by a bona fide 
conveyance.” Ibid, 213. In Estwick vs. Caillaud, 5 T. R., 278, 
it was held that “ifa person having several creditors, convey by 
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‘deed the legal interest in part of his real and personal property to a 
trustee in trust (after deducting expenses respecting the trust) out of 
the rents and profits, to pay half the surplus to the grantor for his own 
use, and the residue among certain creditors named in the schedule, 
such deed was valid.” Lord Kenyon said there was nothing fraud- 
ulent either in the construction of the deed or the manner of carrying 
it into execution. It was neither illegal nor immoral to prefer one 
set of creditors to another. Ashurst said there is nothing illegal on 
the face of the deed, for there is no objection to a debtor’s preferring 
one set of creditors to another. Ibid, 221. Indeed the right of a 
debtor to give a preference by a bona fide payment or transfer of ef- 
fects to any one creditor, when no bankrupt law intervenes to change 
the relations and rights of the parties, was admitted by the learned 
counsel for the compiainants in the argument, and he attempted to 
show that the transaction in this case was mala fides, relying in proof 
of that position, upon the statements of the defendants, that it was in- 
tended to prevent the complainants from obtaining a priority by their 
execution. But the case of Peckstock vs. Lyster, 3 M. & S., above 
cited by Judge Story in Holsey, et al., vs. Whitney, et al., 4 Mason, 
211, is an authority against that position, and so is Holberd vs. An- 
derson, 5 T. R., 235. In the last case, the facts are as follows: In 
Easter Term, 1791, Shepherd obtained a judgment against Charter, 
who brought a writ of error and delayed execution until Easter Term, 
1792, when judgment was affirmed in Exchequer Chamber. On the 
7th of May, the costs in that suit were taxed, and on the 8th of May, 
Charter, knowing Shepherd’s intention to take out execution which 
he was entitled to sue out on that day, went to the plaintiff, Holbird, 
who was a creditor of his, informed him of his situation, and execu- 
ted a warrant of attorney to confess a judgment, on which, judgment 
was immediately entered up and execution sued out, and delivered to 
‘the sheriff two hours before Shepherd’s execution reached sheriff ’s of- 
fice. The sheriff levied under Shepherd’s writ and returned nulla bona 
to the plaintiff’s. On this evidence it was contended on the part of the 
defendants, that the plaintiff was not entitled to recover, inasmuch as 
‘this was an undue preference given by Charter to the plaintiff for the 
purpose of defeating Shepherd’s execution, and that the warrant of at- 
torney given to plaintiff was fraudulent and void by the statute 13 E., 
C.5. But Lord Kenyon being of opinion that there was no undue 
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preference, the plaintiff had a verdict, to set which aside, Gibbs ob- 
tained a rule to show cause, which was fully argued ; when Lord 
Kenyon, Ch. J., said “ there was no fraud in this case—the plaintiff 
was preferred by his debtor, Charter, not with a view of any benefit 
to the latter, but merely to secure the payment of a just debt to the 
former, in which I see no illegality or injustice. ‘The words of the 
statute, 13 Eliz., do not apply to this case, forthe warrant of attor- 
ney was given on good consideration, and the other words in the act 
* bona fide,” only apply to those cases where possession is not de- 
livered or is only colorable ; of the former kind, was Twyne’s case, 
where the vendor continued in possession, and of the latter, Hodgson 
vs. Newman, where (as far as I recollect) the goods were removed 
from the vendor’s houses and his wife continued in possession of 
them.” Ashurst, J., and Buller, J., concurred, and the rule was 
discharged. We have cited this case very much at length, because 
it is a leading one, and identical in principle with the case at bar. 
* And the doctrine contained in it is fully sustained by the opinion of 
the Supreme Court pronounced by Ch. Justice Marshal in the case 
of Marbury vs. Brooks, 7 Wheat. Rep., 556, 5 Peters Cond. Rep., 
356, in which that Court says “that a debtor has a right to prefer 
one creditor to another cannot be denied, and that his private motives 
for giving this preference, provided the creditor has done nothing im- 
proper, cannot annul this right, is equally certain. On the other 
hand it will also be admitted, that any unlawful consideration moving 
from the preferred creditor, to induce this preference, may avoid the 
deed which gives it.” There is no evidence in the case before us, 
of any such unlawful consideration moving from the creditors, to 
whom the drafts above mentioned were transferred, to induce the 
preference given. 

The case of Brooks vs. Marbury came again before the Supreme 
Court in 11 Wheat., 78. 6 Peters’ Condensed Reports, 223 to 236. 
Chief Justice Marshal again pronounced the opinion, and at page 227 
said: “The preference of creditors of a particular description over 
others, being one which a debtor has a right to make, the sale of his 
property, and the payment of the proceeds to such favored creditors, 
being an act which the debtor may perform by himself, or his agent, 
we cannot conceive that the motives which may have induced the 
preference, although communicated to the agent, can in reason affect 
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the transaction, provided anttin hes occurred on the on of the 
creditors, which is in any degree exceptionable, either in law or jus- 
tice.”’ Nothing exceptionable appears on the part of the creditors 
here—nothing complained of, only that they have not pressed their 
claims on Wilson & Brown for the payment of the drafis, which 
works no injury to the complainants, and may have resulted from the 
cause suggested by the master, who says “ the delay of payment ap- 
pears to have been in consequence of the failure on the part of de- 
fendant, Wilson, to realize and collect a large sum of the accounts 
then (on the 31st July, 1846,) due, and supposed to be good, but 
which have since proved to be on parties in failing circumstances, 
or wholly insolvent.” 

Now, while it is not denied that valid transactions between the 
parties may be fraudulent, by reason of the covin, collusion, or con- 
federacy, to injure a third person, as held in Woolley vs. De Mattos, 
1 Burrows, 474, where “if a man, knowing that a creditor has ob- 
tained judgment against his debtor, buy the defendant’s goods for a 
full price, to enable him to defeat the creditor’s execution, it is frau- 
dulent,” is instanced as cited by the solicitor for the complainants ; 
and that fraud will vitiate any transaction, “though the principal 
do not take any part in it, if his agent do, because the principal 
is civilly responsible for the acts of his agent,” as was held in Doe ex. 
dem., Willis vs. Martin, 4 Term Rep., 39, also cited, we do not 
perceive that the principles there asserted touch this case. In the 
first, the purchaser was an indifferent person, not a creditor purcha- 
sing with a view to secure the payment of a fair and bona fide debt ; 
and the latter does not seem to be applicable, unless we are to coun- 
sider Wilson the agent of the holder of these bills, and engaged in 
a fraudulent transaction. But we do not look upon him as their 
agent—he was the partner of Brown, associated with him under ar- 
ticles, by one of which, Brown had a right, at any time, to withdraw 
his portion of the capital invested. ‘The complainants are pressing 
Brown ; he prefers others, whose claims are equally meritorious, 
and who, indeed, have stronger claims to these funds, from the fact 
that they had aided him to raise them; he draws for the amount of 
his portion of his capital stock to pay them. What right had Wil- 
son to say aught against it? The law does not forbid it—the sound- 
est principles of morality justify it. Wilson, if he could be consid- 
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ered in the light of an agent in this matter, was only aiding his 
principal to secure the payment of just and honest claims. Upon a 
full review of the whole case, therefore, we perceive no error in the 
decree of the Court below, and it is, therefore, affirmed. 

Per totam curiam. 


Tae Sovtnern Lire Insurance anv ‘Trust Company, Piarn- 
TivF tn Error, vs. Jonn D. Gray, Derenpant 1n Error. 
A note made payable to the agent of a corporation, may be sued in the name and 

on behalf of the company, if it is proved to be the property of the corpo- 
ration. 
Error to the Circuit Court of the County of Franklin. 
For a statement of the case—the principle involved, and the er- 
rors assigned, see the opinion delivered by the Court. 


Thompson, for plaintiff in error : 


This was an action in the Court below, brought by the plaintiff in 
error against the defendant, as maker of a promissory note, dated 
St. Joseph, November 7, 1839, payable thirty days after date, prom- 
ising to pay James Ruan, agent of the Southern Life Insurance and 
Trust Company, or order, one hundred and fifty-eight 98-100 dol- 
lars. 

The note was endorsed as follows: Pay to the order of George 
Field, President. James Ruan, Agent. 

The plaintiffs proved that Ruan was its agent, and that George 
Field was its President. During the progress of the trial, the plain- 
tiff struck out the special direction of the endorsement, as stated in 
the bill of exceptions. 

The Court ruled out the evidence of the fact that George Field 
was the President of the plaintiff, which was introduced for the pur- 
‘pose of showing that the endorsement to Field in his official capacity, 
-coupled with the possession by the plaintiff of the note, was intended 
%to vest the property in the note in the plaintiff. 
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The Court then decided that the plaintiff was not in law entitled 
to recover. 

The errors assigned in this Court are :— 

1. The Court ruled out improperly the evidence of the fact that 
George Field was President of the plaintiff. 

2. The Court erred in deciding that the plaintiif is not in law en- 
titled to recover. 

1. It was competent to show by evidence that the word President, 
attached to Field’s name, was a transfer to him in his official ca- 
pacity of an officer and servant of the plaintiff. Church vs. Bar- 
low, 9 Pick. R., 547. State vs. Boies, 2 Fair. R., 474. Barker 
vs. Prentiss, 6 Mass. R., 430. See, also, Mott vs. Hicks, 1 Cowen 
R., 513. Folger vs. Chace, 18 Pick. R., 63. Spear vs. Ladd, 11 
Mass. R., 94. 

The right to strike out special endorsements, where no right of 
property is intended to be conveyed thereby, such as to agents of the 
true owner for collection, or any other purpose, is a familiar princi- 
ple, and has been often recognized. See Morris vs. Freeman, I 
Dall., 193. ‘Thompson vs. Robertson, 4 Johns. R., 27. 

2. Upon the facts proved, we hold, the plaintiff was in law enti- 
tled to recover. ‘The note was payable to Ruan, as agent of the 
plaintiff, and he endorses it over to another officer also the agent of 
the plaintiff, and the instrument is in the possession and control of the 
plaintiff. No evidence is offered by the defendant of any interest in 
Ruan or Field, adverse to the plaintiff, in regard to this note, or the 
debt secured thereby. 

Archer, for defendant in error. 


DOUGLAS, Ch. J. 


This is an action of assumpsit instituted by the plaintiff in error in 
the Circuit Court of Franklin County against the defendant in error. 
The declaration contains two counts. The first upon a promissory 
note, and the second on a bill of exchange. 

The defendant put in the plea of non assumpsit, which was filed 
before the adoption of the new rules. The following bill of excep- 
tions is set forth in the record, viz: 

“ Be it remembered, that on this day came the parties by their at- 
torney, and by consent of the said parties, the questions of law and 
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fact in issue were submitted to the Court, without the intervention of 
a jury, and thereupon the plaintiff introduced in evidence the prom. 
issory note sued upon. 
‘St. Joseph, November 7, 1839. 
$158 99-100. Thirty days after date I promise to pay to James 
Ruan, agent of the Southern Life and Trust Company or order one 
hundred and fifty-eight 98-100 dollars for value received. 
“ JOHN D. GRAY. 
 Endorsed—Pay to the order of George Field, Esq,, Pres’t. 
*“ JAMES RUAN, Agent.” 

The plaintiff’s counsel having, at the trial, stricken out the spe- 
cial direction—pay to the order of George Field, Esq., Pres’t—the 
said plaintiff also proved that James Ruan was at the date of said 
promissory note, the agent of the plaintiff, and that George Field was 
at the same time the President of the Southern Life Insurance and 
Trust Company, the plaintiff herein, to the admission of which evi- 
’ dence, as to George Field being President, the counsel for the de- 
fendant objected, and the plaintiff offered no other testimony. The 
Court considering the introduction of the evidence, as to the fact of 
George Field, Esq., being President of the plaintiff, as improper, 
the same is ruled out, and the Court proceeding to give judgment on 
the facts of the case, adjudges that the plaintiff is not in law entitled 
to recover. Therefore it is considered by the Court that the plain- 
tiff take nothing by its writ, and that the defendant go thereof with- 
out day, and recover his costs by him, in and about his defence in 
this behalf expended, &c. To which opinion, ruling, and judgment 
of the Court, the plaintiff by its counsel excepts, and prays that his 
bill of exceptions may be signed, sealed and made a part of the ,re- 
cord in this cause, which is done. Signed, &c. 

The errors assigned are 

First—The Court erred in ruling out the proof that George Field 
was President of the plaintiff. 

Second—The Court below erred in adjudging that the plaintiff is 
not entitled to recover. 

No question was raised upon the second count in the declaration, 
no evidence seems to have been offered upon it. In the case of 
Ward & May vs. Bull & Shine, 1 Florida Reports, 280, where a 
jury had been waived, as in this case, this Court said: “ We must 
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look at the fi inding of the Court, as though it had been the doling 4 of 
a jury,” and as upon a demurrer to evidence, such conclusions as a 
jury might justifiably draw, the Court ought to draw. Pawling, et 
al., vs. The United States, 2 Cond. Reps., 92. 

So, in this case, the Court should have drawn the same conclu- 
sions from the evidence as the jury might justifiably have drawn. 
The main question in the case is, had the plaintiffa right to maintain 
its action upon the note sued upon, and what is the fair legal infer- 
ence from the proof, as to the ownership of the note in question ? It 
was payable to James Ruan, agent of the Southern Life and Trust 
Company. No notice seems to have been taken at the trial that 
the word Insurance was left out of the description of the company— 
no objection was there made, nor is any made here, on that account: 
we may therefore, we think, properly take the description as that of 
“The Southern Life Insurance and Trust Company.” Are these 
words merely a descriptio personarum? If so, then the note was by 
its terms the property of the said James Ruan, and he would have 
been entitled to sue upon it, but if they are to be taken as words of 
substance, indicating that the note was taken by him as the agent of 
the Company, (whose agent the proof shows he then was) then the 
fair and legitimate inference is, that the note was the property of the 
Company, and it did not require any endorsement to enable it to sue 
upon it: for “ifthe instrument is not under seal, it seems to be the 
general principle that the party for whose sole benefit it was evidently 
made, may sue thereon in his own name, although the engagement 
be not directly to him.’”’ 1 Chitty’s Pl., 4-5, and authorities there 
cited. In the case of the ‘Trustees of Ministerial and School fund in 
Levant vs. Parks, et al., a note of hand payable to George Waugh, 
Treasurer of the Ministerial and School fund in Levant, or his suc- 
cessor in office, was held to be rightly sued in the name of the cor- 
poration of which George Waugh was treasurer. 1 Fairfield’s Reps., 
44] to 446. The State vs. Bans et. al., 2 Fairfield’s Reps., 474- 
475, was upon a promissory note in the words following, to wit: 
‘‘For value received we jointly and severally promise James Irish, 
Land agent of Maine, to pay him or his order, one hundred and twen- 
ty-five dollars in three years, and interest annually. (Signed) James 
Bans, Ichabod Russell.” Martin, Ch. Justice, said: We perceive 
no difference between this case and that of Irish vs. Webster, et al., 
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5 Greenleaf, 171. In that case, the note was not negotiable ; inthe 
present, it is so. The principle ground is, that the land agent is the 
servant of the State, making contracts in behalf of the State. A note 
payable to such an agent, is in legal contemplation payable to the 
State. In Dugan, et al., Ex’rs., vs. the United States, 3 Wheat. 
Reps., 172, 4 Peter’s Cond. Reps., 224 to 226, it was held, that 
where a bill of exchange was endorsed, Thomas Tudor Tucker, 
Treasurer of the United States, who received it in that capacity, and 
for account of the United States, and the bill had been purchased by 
the Secretary of the Treasury with money of the United States, and 
was afterwards endorsed by T. T. Tucker, as Treasurer of the Uni- 
ted States, to Messrs. Wilhem and Jan Willink and N. and J. and 
R. Van Staphorst, and by them presented to the drawees for accep- 
tance, and protested for non acceptance and non payment, and sent 
back by W. and S., to the Secretary of the Treasury, held that the 
endorsement to T. T. Tucker, Treasurer, &c., passed such an in- 
' terest to the United States as enabled them to maintain an action on 
the bill against the first endorser. In Alston vs. Hartman, Treasu- 
rer, &c., 2d Alabama Reps., 699-701, it was held, a promissory 
note payable to the Treasurer of the Manual Labor Institute of Ala- 
bama, is a contract with the corporation, and no action can be main- 
tained thereon in the name of the Treasurer, and Collier, Ch. J., in 
delivering the opinion of the Court, said: ‘“ Where a contract appears 
to have been made with a corporation, though agents are employed 
to effect it, and there be a written promise to pay the agents eo nom- 
ine, it has been held that the corporation must sue for the breach of 
such a contract, citing Gilmore vs. Pope, 5 Mass. Reps., 491. Afri- 
can Society vs. Varick, 13 Johns. Reps., 381. Penn. Reps., 115, 
and Bowin vs. Morris, 2 Taunt. Rep., 387. 

And to the same effect is Arnold et al. vs. Lyman, 17 Mass. R., 
400 to 404. Porter vs. Yale College, 3 Conn. Reps., 59 to 63. In 
Ewing vs. Medlock, 5 Porter Reps., 82, a promise in writing was 
made to the treasurer of an unincorporated association of individuals, 
and it was held “ the contract was not with the individual who might 
be treasurer, but with the association.” James Ruan was proved 
to have been the agent of the plaintiff, when the note on which the 
first count in the declaration in this case was founded was made, and 
all the reasoning employed in these several cases goes to show that 
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this suit is properly brought, unless there is something in the en- 
dorsement which prevents their application. If the note in ques- 
tion was at its inception the property of the plaintiff, (and we deem 
that the fair inference from the testimony,) it is difficult to perceive 
how the title to it was changed by its being endorsed to its President. 

It is alleged as error that the Court ruled out improperly the evi- 
dence of the fact that George Field was President of the plaintiff, 
at the time when the endorsement of the note to him as such was 
made. If the view we have taken of this case be correct, it is not, 
perhaps, very material ; but it seems to have been pertinent to the 
issue, and upon the whole, we think, should have been admitted. It 
would have helped to explain the transaction, and, taken in eonnec- 
tion with other evidence, it might have had some weight ; and it is 
a general rule, that the parties to a written agreement are not pre- 
cluded from proving facts consistent with such agreement, though not 
expressed in it.”” 3 Starkie Ev., 1047. 

The situation and circumstances of the parties may be shown by 
parol evidence, for the purpose of aiding in the construction of the 
writing. 1 Phil. Ev.,417. That was the very purpose, it would 
seem, for which this testimony was offered, and, therefore, it could 
not properly be excluded. The position assumed by the counsel for 
the plaintiff in error, that the holder has a right to strike out the 
special endorsement on a note or bill of exchange, where no right of 
property was intended to be conveyed by it, such as to an agent of 
the true owner for collection, or for any other purpose, appears to be 
consonant to reason and justice, and well sustained by adjudged 
eases. In Morris vs Freeman, 1 Dallas Reps., 192, the Court held 
that “ the plaintiff in an action upon a bill of exchange, might strike 
out a special, as well as a general endorsement on the bill.” And 
the same principle is asserted in Thompson vs. Robertson, 4 John. 
Reps., 26 to 31. The special endorsement having been stricken 
out, the note was left as it stood when it was first made, in effect the 
property of the plaintiff, or the property in it passed by the blank en- 
dorsement to the plaintiff, and in either case it might sue upon it.— 
A note endorsed in blank is like one payable to bearer, and passes 
by delivery, and the holder may constitute himself or any other per- 
son assignee of the bill. In the case of blank endorsements, pos- 
session is evidence of title. Thornton vs. Moody, 2 Fairfield’s Reps., 
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256. 3 Kent’s Com., 59,60. Ist Kinnie’s Comp., 80, 84, and 
authorities there cited. 

This case comes within the rule laid down in the case of Ward 
& May vs. Bull & Shine—1 Florida Reps., 276—*“ that where mixed 
questions of law and fact are presented to the Court for its decision. 
no writ of error lies, unless the Court is called upon to decide ques- 
tions of law, or such question of law necessarily arises out of the 
facts, and is distinctly presented to the Court upon them, so that the 
decision of the point of law will decide the merits of the case,”’ and 
the decision of the Court is wrong. 

Here, besides the rejection of the testimony, which, we think, 
should have been admitted, a question of law arises out of the facts 
of the case, as presented by this record, decisive of its merits ; and 
upon that question, the decision of the Court below, according to our 
view of the matter, was wrong. 

The judgment is, therefore, reversed, and the cause remanded tor 
further proceedings, in accordance with this opinion. 

Per curiam. 





Nore.—The Chief Justice said it might be proper for him to observe, that h« 
had heretofore declined to try or decide contested cases, in which this company 
was a party, because some of his relatives held stock in it, although it is very 
doubtful how far this creates an interest in them—that stock being deemed value- 
less; but in this case, it is understood that the learned judge who decided it 
below doubts whether his ruling in it was right, and the counsel for the defendant 
in error declined arguing it, because he deemed that ruling wrong. Under these 
circumstances—there being no contest in it—there seemed to be no good reason 
delay the case, by his adhering to that rule of conduct; and without him, there 
was not a competent Court here to decide it. 
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James M. Hunter, Apmrnistrator or A. R. S. Hunter, vs. 
Ricuarp Braprorp, ApministratTor or Lreicn Reap, Dr- 
CEASED, ET AL. 


Hrram Hunter anp Ricuarp B. Carrentrer anv Wirt, vs. Ju- 
ura McBripr, Execurrix, Rosert B. Haventon, Ricwarp 
H. Braprorp, ApMInisTraTor, &c. anp James M. Hunter, 
IN HIS OWN RIGHT, AND as ApminisTRATOR oF A. R. 8S. Hun- 
TER. 


An answer asserting the ignorance of the defendant as to the truth of the alle- 


gations and charges of a bill, but averring that he does not believe them 
to be true, is not sufficient to warrant the dissolution of an injunction which 
has been granted as a proper auxiliary to the relief sought. Where the in- 
solvency of an estate is charged in a bill, the answer of the administrator 
that he is ignorant of such insolvency is not a sufficient denial of the 
charge. 


Courts draw a distinction as to claims for equitable interposition, between con- 


But 


tracts executory and contracts executed. It is well settled, that where the 
purchaser takes a deed with warranty, and enters and remains in undisturbed 
possession of the land conveyed, (the purchase money having been paid,) if 
there is no fraud in the transaction, he cannot, before eviction, ask and ob- 
tain the aid of a Court of Equity, in order to have the contract rescinded, 
or the purchase money restored to him, on the ground of defect in the title. 
In such a case, his remedy is at law upon the covenants in his deed of war- 
ranty. 


if the purchaser is in possession, under a mere agreement to convey and 
make title, as where a title bond has been given, and the vendor is not able 
to make a clear and perfect title, he has the right to resort to a Court of 
Equity to rescind the contract—to restrain the collection at law of the pur- 
chase money, and to obtain restitution of whatever sums have been paid by 
him, on the faith of getting a title from the vendor. 


In the case of an executed contract, where the conveyance has been made and 


accepted, Courts will interpose to rescind the contract, where it is rendered 
proper and necessary, by reason of the fraud or insolvency of the vendor. 


On the 22d December, 1839, Leigh Read and Archibald R. 8S. 
Hunter entered into an agreement for the sale and purchase of land, 
negroes and other property, amounting to $27,500. On the 2d of 
January, 1840, Read executed a title bond for the land, conditioned 


to make title on the Ist of January, 1843. 


The land and negroes 
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sold to Hunter by Read were mortgaged to the Union Bank of 
Florida, by deed of mortgage bearing date September 3, 1839. 

On the day of the sale, Hunter executed three promissory notes to 
Read, for the sum of six thousand one hundred and sixty-six dollars 
and sixty-six and two-third cents each, payable one, two, and three 
years after date. 

At the time of the purchase, Hunter held an obligation of Joseph 
McBride, given by him on the 30th of January, 1838, on the occa- 
sion of his, McBride’s, purchase from A. R. 8. Hunter and James 
M. Hunter, and A. R. 8. Hunter, guardian of William H., Hiram 
S. and Grace F. Hunter, minor heirs of Adam Hunter, late of the 
county of Gadsden, deceased, of “all the land, negroes stock and 
every other thing or things upon or belonging to the plantation,” 
owned by their father, the said Adam Hunter. In May, 1840, this 
obligation was transferred to Read by A. R. 8S. Hunter, one of the 
joint obligees, acting for himself and the other heirs of Adam Hun- 
ter, in part payment of the property purchased from Read, or as col- 
lateral security for the payment of the notes executed by him. A. 
R. S. Hunter and Leigh Read both died in the spring of 1841—but 
before their death, Hunter had paid large sums of money on the 
aforesaid purchase from Read. 

In May, 1844, James M. Hunter filed his bill of complaint_in the 
then Superior Court of Leon County, as administrator of A. R. 8. 
Hunter, against Richard Bradford, administrator of Leigh Read, de- 
ceased, Julia McBride, executrix of Joseph McBride, deceased, and 
Robert B. Haughton, agent of Mrs. McBride—setting forth the 
aforesaid purchase, payments and transfer—the execution of notes for 
the purchase money by Hunter—the insolvency of the estate of 
Read, and its consequent inability to make a good title to the prop- 
erty sold by him in his life time to complainants’ intestate—by re- 
moving the incumbrances thereon, consisting of the aforesaid mort- 
gage to the Union Bank, to secure one hundred and twenty-seven 
shares of stock in that institution, and $8,466 of borrowed money, 
and praying that Bradford, the administrator of Read, be perpetually 
enjoined from collecting any further sums on the notes given by 
complainants’ intestate, and that the said Julia McBride, and R. B. 
Haughton, her agent, be perpetually enjoined from paying any part 
of the obligation of Joseph McBride to the said Bradford. 
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In December, 1845, the complainant filed a supplemental bill, 
stating that, since the filing of the first bill in 1844, Bradford, as ad- 
ministrator of Read, had recovered judgment against him, as admin- 
istrator of A. R. S. Hunter, for the sum of $9,432 34-100, the 
balance due on the notes given by his intestate, and praying that the 
said Bradford be perpetually enjoined, for the reasons stated in the 
original bill, from collecting any part of said judgment. The injunc- 
tion prayed for was granted on the 10th December, 1845—after 
which, Bradford filed his answer. 

On the ninth day of June, 1847, Hiram Hunter and Richard B. 
Carpenter and wife, (Carpenter having intermarried with Grace F’. 
G. Hunter, one of the heirs of Adam Hunter) filed their bill of com- 
plaint in Leon County Circuit Court against Julia McBride, execu- 
trix and sole heir of Joseph McBride, deceased, Robert B. Haughton, 
Richard H. Bradford, administrator of Leigh Read, James M. Hun- 
ter, in his own right, and also as administrator of his brother, Arch- 
ibald R. S. Hunter—setting forth, that Grace and Hiram are two of 
the children of Adam Hunter, and as such, entitled to a distributive 
share of his estate—that in order to ascertain the share to which they 
were entitled, proceedings were instituted in the County Court of 
Gadsden County, which resulted in allotting to them certain specified 
portions of said estate on the 27th January, 1838—that ut that time, 
they were minors, and that A. R. S. Hunter was their guardian, and 
continued to be such until his death, in the spring of 1841. 

The bill then states the purchase by Joseph McBride, on the 30th 
of January, 1838, from A. R. S. Hunter, of the whole estate of Ad- 
am Hunter, including the shares allotted to complainants, and as- 
signed to them as their separate and specific property, their guardian 
agreeing as specified in the McBride obligation, to pay them the 
prices at which said allotted shares were valued. The indebtedness 
of A. R. S. Hunter to Leigh Read is then set forth, and the delivery 
of the McBride obligation to the latter as collateral security for said 
indebtedness. The bill charges, that before the delivery of said ob- 
ligation, a part of it had been paid to A. R. 8. Hunter, and that still 
further payments have been made since that time, but that some six 
thousand dollars are still due and unpaid. ‘That the obligation was 
due in equal portions to the heirs of Adam Hunter—that the amounts 
paid exceed the shares of Archibald, James M. and William, and 
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that the balance will not be sufficient to pay the shares of complain- 
ants who allege that they have never received any part of the same. 
The estate of Read is alleged to be insolvent, and if so, that the es- 
tate of Archibald R. S. Hunter will be insolvent also. Complainants 
therefore allege, that the balance due on the McBride obligation 
ought to be paid to them, and that Bradford and James M. Hunter 
ought to be enjoined from collecting or receiving any part of it. The 
prayer of the bill is in accordance with and framed upon this state- 
ment of facts. 

The answers filed by all the defendants in these cases, (which 
were consolidated and tried together,) and the exhibits and proofs in 
the two cases, do not present a different state of facts, or vary mate- 
rially the facts presented and the case stated in the bills of com- 
plainants. The questions raised and presented for adjudication are 
stated in the opinion of the Court. 

On the 29th July, 1847, complainants moved the Court for an in- 
térlocutory decree against Julia F. McBride and Robert B. Haugh- 
ton, who admit in their answers that they are indebted upon the ob- 
ligation mentioned in the pleadings in the sum of $3957 and 25-100 
with interest thereon since the first day of May, 1838. But inasmuch 
as Richard H. Bradford claims the fund as belonging to the estate of 
Read: It was therefore ordered, adjudged and decreed, that Julia F’. 
McBride, executrix and sole heir of Joseph McBride, and Robert B. 
Haughton, pay to the clerk of the Court, as receiver, the said debt 
and interest, on or before the first day of April, 1848. This decree 
was made without prejudice to the rights or claims of the parties 
claiming the fund, and the money so paid to the clerk, as receiver, 
was to remain in his hands subject to the further order of the Court. 

On the 20th of January, 1849, it was ordered, adjudged and de- 
creed, in the Court below, that the bill of complaint of Carpenter and 
wife, and Hiram 8. Hunter, be dismissed, and the judgment obtained 
against Hunter’s administrator by Read’s administrator, was referred 
to the master to calculate and ascertain the amount actually due upon 
said judgment in accordance with directions given by the Court as 
to the manner in which such calculation was to be made, and the 
balance due to be ascertained. And on the 22d January, 1849, the 
report of the master having been made and confirmed, it was ordered, 
adjudged and decreed, (the parties consenting that a final decree may 
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be rendered at this time) that the injunction heretofore granted in 
this cause restraining Richard H. Bradford from proceeding at law 
upon the judgment quando acciderent, renderéd against James M. 
Hunter, administrator of A. R. S. Hunter, in favor of said Bradford 
as administrator of Leigh Read, deceased, in Leon Superior Court 
on the 27th day of February, 1845, for $9432 34-100, and restrain- 
ing said Bradford from proceeding to receive or collect any sum of 
money from the estate of Joseph McBride, still due from said estate 
upon the obligation mentioned in the pleadings as having been trans- 
ferred to Leigh Read by A. R. S. Hunter, be dissolved, and the bill 
dismissed—and that each of the parties pay their own costs. 

From the decree rendered in these cases, the complainants ap- 
pealed. 

Walker argued the cause for appellants. 

Stephens & Baker, for appellees, argued and maintained at great 
length the following propositions : 

This is the ordinary case of a purchaser seeking relief upon the 
ground of an outstanding incumbrance. The incumbrance consists 
of a mortgage in favor of the Union Bank of Florida, evidenced by 
deed duly recorded, of which the complainants’ intestate not only had 
constructive but actual notice. 

1. It is well settled that, when the purchaser with full knowledge 
that the title is defective, enters upon the purchase, takes possession 
of the property, binds himself to pay the purchase money by a given 
day, and takes the usual covenants for title, a Court of equity will 
afford no relief. 2 Kent. Com., 471. 2 John. Ch., 519. 1 John. 
Ch., 213. 1A. K. Marsh, 288. 7 Smedes and Marsh, 256. 

2. There is neither fraud, concealment, or eviction alleged in the 
bill. In 2 John. Ch., 523, Ch. Kent says: “I know of no case in 
which this Court has relieved a purchaser where there was no fraud 
and no eviction.”” In Bumpus vs. Platner, 1 John. Ch., 213, the 
same Chancellor says: “It may be safely said that there is no case 
of relief on this ground (failure of consideration) after the agreement 
is executed, when the possession has passed and continued without 
any eviction at law under a paramount title. A purchaser buying 
with full knowledge of the defect in the title, will not, for that defect, 
be relieved in equity.” 3 A.K. Marsh, 288. See also, Royster 
vs. Shackelford, 5 Litt., 229. 2 Edwards, 37. 
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“ The principle is fully established, that in cases free from fraud, 
a purchaser of land who is in possession cannot have relief in Chan- 
cery against his contract to pay on the mere ground of a defect of 
title without previous eviction.” Vick vs. Perry, et al., 7 Smedes 
& Marsh., 268. Anderson vs. Lincoln, 5 How., 284. 

8. When the purchase money became due, the vendee should 
have tendered the same to the vendor and demanded the title deeds. 
If the vendor refused to make titles, the vendee might have filed his 
bill in equity asking a specific performance, and the Court would 
have compelled the vendor to make titles or release the purchaser 
from the contract. 

4. Ifit should be contended that the vendor in this case was bound 
by his contract to make title on the Ist January, 1843, that the day 
had passed when the bill of complaint was filed, and no title made, 
we say that although the vendor has not a good title, when the land 
according to the terms of the contract ought to be conveyed, yet if 
" he can at any time before final decree, make a good title, the Court 
will compel a specific performance. Ifthe purchaser had asked a 
specific performance and tendered the purchase money, or paid it into 
Court, a title conld have been procured before final decree. Wynne 
vs. Morgan, 7 Ves., 403. Mortlock vs. Bullock, 10 Ves., 315. 
Langford vs. Pitt, 2 P. Wms., 629, 630. Coffin vs. Cooper, 14 Ves., 
205. Hepburn vs. Auld, 5 Cranch, 262. Same vs. Dunlap, et al., 
1 Wheat., 179. Cooper vs. Dennis, 1 Ves., 565, note 6. 

Time, in this case, was not of the essence of the contract. The 
vendee has waived his right to insist upon relief upon this ground by 
not making the objection promptly on the day. Waters vs. Travis, 
9 John., 46. Seaton vs. Slade, 7 Ves., 265, note 7. Wynne vs. 
Morgan, 7 Ves., 203. Fordyce vs. Ford, 4 Br. Ch., 371. Sugden 
on Vend., 281 to 288. 2 Story E., 776. Marquis of Hertford vs. 
Bowe, 5 Ves., 718, note a. Rogers vs. Saunders, 16 Maine R., 
99. Brasier vs. Gratz, 6 Wheat., 207. Garnet vs. Macon, 6 Call, 
308. Runnels vs. Jackson, 1 How. Miss., R., 358. 

5. The defendant, in his answer, offers to make title whenever the 
complainant will comply with the covenants of his intestate. These 
covenants (as the proof shows) were all violated ; he has therefore 
no right to complain. 2 Story Eq., 771. 4Rand.,481. 7 Conn., 
53. 6 Conn., 13. 
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6. There was no eviction at the time the bill was filed. The 
complainant then, according to the principles asserted in the cases 
cited, has no claim to the aid of a Court of equity, but must be left to 
the remedy which he elected for himself—the covenants in the deed. 

7. If it be contended that, although neither fraud, concealment, or 
eviction be alleged in the bill, yet that an eviction by the Union 
Bank is proved by an exhibit in the cause—then we insist that an 
eviction in 1848 cannot be used for the purpose of helping out the 
case made by the bill in 1844. At the date of the bill, the com- 
plainant was in the undisturbed possession of the property. 

8. The proof shows that only a part of the property purchased by 
Hunter of Read was sold by the bank in 1848, viz: the land and a 
part of the negroes. The complainant retains possession of the 
balance. 

9. It is by no means clear that Archibald Hunter owned any of 
the property (except the land) when it was sold by the bank. It 
appears from the deposition of J. M. Hunter, that he had purchased 
the whole of the Read property of his brother by verbal contract— 
land, negroes, &c. Pages 32 and 33 of printed record. The con- 
‘tract, not being reduced to writing, of course passed no title to the 
land; but the contract being upon sufficient consideration, and pos- 
session being delivered, the title to the personal property passed to 
the purchaser. The consideration is stated to be the payment of 
certain debts assumed by James for Archibald—page 33—and the 
payment to the heirs of what was due them—page 32. He bought 
subject to the bank incumbrance—pages 34, 35. The contract was 
made in March, 1841, and he was in possession in 1847. If James 
Hunter failed to pay the heirs what was due to them or the other 
debts which he had assumed, this is an affair to be settled between 
himself and the estate of Archibald Hunter. It is sufficient for us 
to show that he made the purchase. It devolves upon him to prove 
that he was released from his contract by Archibald Hunter in his 
life time. If James M. Hunter purchased the negroes and personal 
chattels of Archibald Hunter for a consideration, which the latter 
deemed adequate, then Archibald Hunter could not resist the payment 
‘to Read’s estate, upon the ground of “ failure of consideration.” 

10. Is Archibald Hunter’s administrator entitled to recover the 
balance due on the McBride obligation ? “We insist that he is not, 
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unless he bes mails: such a case by his bill as would entitle a pur- 
chaser to recover back the purchase money. This obligation was 
transferred to Read by Archibald Hunter, in part payment of the 
property purchased. He cannot retain the property, and recover back 
the purchase money. The proof shows that he was in possession 
when his bill was filed—he neither asks for a title, offers to pay for 
one, nor does he offer to surrender the property. 

11. Are the complainants, Hiram Hunter, and Carpenter and 
wife, entitled to recover the balance due on the McBride obligation ? 
It appears from the record, that it was transferred by Archibald 
Hunter to Leigh Read, in part payment of property purchased by 
said Hunter, for the joint benefit of himself and the minor heirs of 
Adam Hunter, Hiram and Mrs. Carpenter being two of them. 7 
John. Ch., 155, and cases cited. 

12. The transfer was made in good faith by the guardian, and 
for the benefit of the wards. There is no fraud alleged, or pre- 
tended. The wards, after they became of age in 1842, ratified the 
act of their guardian in making sale of their property in Gadsden, by 
giving bills of sale to the purchaser—and they ratified the act of 
their guardian in making the transfer of this obligation by more than 
five years of acquiescence after full age, with a perfect knowledge 
that the transfer had been made, and of the purpose for which it was 
made. 

“ Minors, when they attain full age, must express their dis- 
sent to the act of their guardian within reasonable time.” 2 
Kent’s Com., 195, 6. 6 Con., 506. 2 Kent’s Com., 237. 11 John.. 
539. 14 John., 124. 8 Taunton, 35, 39. “ Assent of the minors 
may be inferred from circumstances, without an express act of rati- 
fication.”’ See authorities above cited. 


M. A. Long, for appellants : 


The argument on the other side is totally irrelevant to the case 
stated in the bill. The object of the bill is not to rescind the con- 
tract, nor to have a specific performance thereof. The contract can- 
not be rescinded, and both parties put in statu quo, because Read is 
dead and wholly insolvent, and, therefore, cannot return to Hunter 
the thirteen thousand dollars paid towards the purchase money. A 
specific performance cannot be had, because Read is dead and 
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wholly insolvent, and therefore cannot remove the bank incumbrance, 
so as to he able to make a good title. The facts stated in the bill 
and admitted in the answer show this fully. 

On the contrary, the bill prays that the payment of the balance of 
the purchase money be perpetually enjoined, because Read’s estate 
can neither make title to the property sold, nor answer in damages 
for failure therein. The existing incumbrance on the property, at 
the filing of the bill, and the death and total insolvency of Read, 
make this naturally, and, therefore, legally certain. ‘Therefore, Hun- 
ter’s recourse at law, upon the covenants of warranty as to the slaves, 
and for title to the land, was and is wholly worthless. This is the 
ground upon which relief in equity is claimed. The proof shows 
that what the bill alleged would actually happen, without the possi- 
bility of doubt, has, since the filing of the bill, actually occurred—the 
land and negroes have been sold under the bank incumbrance. The 
human mind can scarcely conceive of a case of more flagrant injus- 
tice than to allow Read’s estate to receive the balance of the pur- 
chase money from Hunter’s estate, when it is admitted that Hunter’s 
estate has lost the property, and can never collect any damages at 
law therefor, because of the hopeless insolvency of Read’s estate. 
This proposition is too self-evident to be capable of being made more 
obvious by argument. The accidental and unforeseen death and in- 
solvency of Read, the vendor, will, unless relieved against, work an 
injury to Hunter’s estate. This is one of the most familiar heads of 
equity jurisprudence. Story’s Eq., 93 

“Tt may, therefore, be truly said, that the concurrent jurisdiction 
of equity extends to all cases of legal rights, where, under the cir- 
cumstances, there is not a plain, adequate and complete remedy at 
law :”’ says Mr. Justice Story, 1 Con. 94. 

Hunter’s remedy at law, upon his covenants, upon which it is said 
he must wholly rely, is not “complete,”’ because it is admitted that 
any judgment for damages which he may recover, can never be paid, 
and, therefore, is wholly “ inadequate’ to compensate him for the 
loss of the property which he purchased. 

On the same page, (94,) Mr. Story says: “ By the term accident 
is here intended, not merely inevitable casualty, or the act of Provi- 
dence, or what is technically called vis major, or irresistible force ; 
but such unforeseen events. misfortunes. losses, acts or omission 
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as are not the result of any negligence or misconduct in the party,” 
And on page 115, (sec. 100,) the same author, speaking of cases of 
accident, says, “they all proceed upon the same common foundation, 
that there is no adequate or complete remedy at law under all the 
circumstances—that the party has rights which ought to be protected 
and enforced ; or will sustain injury, loss, or detriment, which it 
would be inequitable to throw upon him.”’ The application of this 
principle to the case at bar, is so plain that comment would seem 
useless. Hunter buys land and negroes on credit for $27,500. Of 
this sum, he is to pay nine thousand in cash notes, to be executed 
by Joseph McBride’s executors and others—and for $18,500, he 
executes three promissory notes, payable one, two and three years 
from date. For the negroes, he takes a bill of sale, with warranty 
of title ; and for the land, a bond for title, to be made prior to the fall- 
ing due of the last of the said purchase money notes. The cove- 
nants are thus made independent, by fixing different times for the 
performance by each party of his part of the contract. Hunter pays 
upwards of thirteen thousand dollars in cash upon the notes, before 
that sum is due upon them, and delivers to Read an obligation on 
the estate of McBride for a part of the cash notes. At this point of 
time, both Read and Hunter suddenly die. Read’s administrator 
brings suit upon the notes, and puts Hunter’s administrator to prove 
all payments made thereon. This he does, to the extent of $13,040, 
or more, and a judgment, quando acciderint, is rendered against him 
for the balance, near ten thousand dollars. It then becomes mani- 
fest that Read’s estate is insolvent, and of course can never become 
otherwise. Hunter’s administrator finds that the property in posses- 
sion of his intestate is mortgaged to the bank, and subject to be sold 
upon a stock note judgment of Read. What was his duty in the 
premises ? Ought he to have paid the judgment for the balance of 
the purchase money and the cash notes? We say, certainly not, 
because his remedy over upon the accounts was wholly inadequate— 
the estate of Read being insolvent, and obliged ever to remain so. 
If the administrator of this insolvent estate was permitted to collect 
from Hunter’s estate the amount of the judgment against it, and from 
the McBride estate the amount of the cash notes, it was obvious 
that Hunter’s estate would suffer irreparable injury thereby. To 
prevent this mischief, he has applied to a Court of Equity. If the 
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mischief had only been probable, and not certain, as in this case, he 
would have had this right. 

Speaking of bills quia timet, Mr. Story says: “ ‘They are ordina- 
rily applied to prevent wrongs or anticipated mischlef, and not merely 
to redress them when done. The party seeks the aid of a Court of 
equity because he fears (quia timet) some future probable injury to 
his rights or interests ; and not because an injury has already ac- 
crued, which requires any compensation or other relief. The man- 
ner in which this aid is given by Courts of equity, is, of course, ‘de- 
pendent upon circumstances. They interfere, sometimes, by the 
appointment of a receiver to receive rents or other income ; some- 
times by an order to pay a pecuniary fund into Court, and sometimes 
by the mere issuing of an injunction ; thus adapting the relief to the 
precise nature of the particular case, and the remedial justice requi- 
red by it.”’ 2 Story’s Eq., 130, and authorities there cited. 

It will be seen from the record, (page 12,) that on the 10th of De- 
cember, 1845, an injunction was granted as to the judgment, and a 
receiver appointed to collect and pay into Court the money due from 
the McBride estate, in literal conformity to the above authority. 

It will also be further apparent from the evidence in the record, 
that every fact stated in the bill, as the ground for granting this re- 
lief, has been fully proven, without the least conflict of evidence as’ 
to any one fact ; and the Court below would, doubtless, have ren- 
dered a final decree for complainant, but for what it considered evi- 
dence of other facts, offered by way of confession and avoidance. 

Upon this point, I think a few words will make the error of the 
Court below quite glaring. 

Bradford offered the evidence of Bembry to prove that Read was 
not bound to remove the Bank incumbrance, incurred by the stock 
mortgages, bond and note executed by Read ; but that Hunter was, 
by the contract, bound to remove this incumbrance. Now, we say, 
that this proof was wholly inadmissible, could it have been made, 
because it was in direct contradiction of the written contract itself. 
That written contract is in the record, and will be found just as I 
have hereinbefore stated the same, and I trust that there can be no 
reason at this day to hunt up authorities to prove that written con- 
tracts, under seal, may not be contradicted, enlarged, or in any man- 
ner altered by parol evidence. My colleague has sufficiently dwelt 
upon this point. 
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~ But when the odie of Bembry i is Jenatiaal, it will tw found 
that he does not pretend that any body told him, even, that by the 
original contract, Hunter was to assume and pay the Bank incum- 
brance. He states the contrary positively, and that on the Tuesday 
_ before Read’s death, near a year and a half after the date of the con- 
tract, Hunter told him that he had then agreed upon a settlement with 
Read, which made them about even, whereby Hunter was to assume 
the payment of the Bank debt, and Read was to assign his stock to 
Hunter. Now, both parties died withoutexecuting this verbal agree- 
ment, if any such was made, and Read’s administrator, instead of 
treating the matter as concluded, refused at all times to convey the 
stock, and sued upon the purchase money notes. The Court below 
was not justified therefore, in saying that Hunter was bound to re- 
move the Bank incumbrance, and in decreeing accordingly. There 
was no pretence for this. It was nothing less than enforcing an un- 
.executed parol agreement, made without any consideration, in favor 
of a party who had himself totally failed to comply with the same, 
and in his answer swears that, although requested, had continued to 
refuse to do so, up to the moment of trial. The decree, as will be 
seen on pages 50 and 51 of the record, undertakes to adjust the judg- 
ment at law, by a new and independent calculation, to be made by 
the clerk and master. This was neither prayed for in the bill or 
answer. ‘The calculation is accurately made by the clerk, according 
to the data prescribed by the decree, and instead of diminishing the 
judgment, would have increased it near one thousand dollars. This 
was a result unexpected to the Court, it is obvious from the latter 
part of the first paragraph of the decree, in which it is stated that 
‘the balance so found due by the aforesaid calculations, shall be de- 
ducted from the aforesaid judgment, and the balance, after such de- 
duction, will be the true amount due by Hunter’s estate to Read’s 
estate, and all the rest of said judgment, except said balance, shall 
be perpetually enjoined.” 

Now, I respectfully submit that the Court had no authority to at- 
tempt to re-adjust this judgment. It was for the true amount, accor- 
ding to the showing of both parties, and the only question was, 
whether it was against equity and good conscience, under the cir- 
cumstances, to collect the same. But because the Court committed 
the error of hearing parol proof to contradict a written contract under 
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seal, and no such evidence appearing, it seized upon parol proof of a 
subsequent unexecuted agreement, a nudum pactum, and fell into the 
further error of setting up the same, in lieu of the original valid con- 
tract, under which the defendant had himself acted, by suing upon 
the purchase money notes. 

It is plain that this was the point upon which the decision of the 
Court below turned. For it is manifest that if the judgment at law 
should have been enjoined, for the causes stated in the bill, namely, 
the death and insolvency of Read, that the McBride obligation should 
have also been delivered up. But if Hunter was bound to remove 
the Bank incumbrance—for that is the whole question—then he had 
no right to complain that Read had failed to do so, and being dead 
and insolvent, that damages could not be recovered therefor. That 
such was not the contract, is plain from all the proof, and is pre-sup- 
posed by resorting to parol evidence of the subsequent unexecuted 
agreement, spoken of by Bembry, the witness. 

I have not taken the trouble to examine all the books referred to 
in the brief on the other side, on the various questions therein mooted. 
But in no solitary case cited, which I have been able to examine, is 
there one word militating in any degree against the positions which 
I have here assumed and quoted from Story. The counsel seem to 
have fallen into the error of overlooking the facts of the case, and 
thus raising questions which are not here involved. 

I have never seen a case in which it was denied that where a 
party was remitted to his remedy on his covenants of warranty, by 
the general rules, that the insolvency of the vendor did not constitute 
a good reason for enjoining the collection of the purchase money. 
The thing is too obvious for argument. Cases may sometimes be 
found where the question of fact—of whether the vendor is so insol- 
vent as to render the remedy on the covenants worthless—has been 
raised. Such is the case in Mississippi, reported in 5 Smedes & Mar- 
shall’s Rep. There the injunction was refused because the allega- 
tion of insolvency was disproved by the evidence. But this principle 
was only necessary in this case so far as the covenant of warranty 
as to the slaves was concerned. For it is said by the Supreme Court 
of Tennessee, in the case of Buchanan vs. Slade, 8 Hump., 518, 19, 
“ Where the purchaser has taken a deed with covenant of general 
warranty, under which he has entered and remains in the undistur- 
36 
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bed possession of the land conveyed to him, if there be no fraud in 
the transaction, he cannot before eviction, on the mere ground of de- 
fect in title, claim relief in equity, either against the payment of the 
purchase money, or to have the contract rescinded, or restitution of 
the purchase money. In such cases, he must seek his remedy at 
law, upon the covenant of warranty in his deed,” citing 3 Hump., 
16. 2 John. Ch. Rep., 519. 13 Ves., 114. 

And because we knew this to be law as to the slaves, to which we 
lad a bill of sale with warranty, and the quiet possession, we have 
not come into equity on the mere ground of defect of title, but have 
shown, beyond dispute, that if we do seek our remedy at law upon 
the covenant of warranty on the deed, that our search will be fruit- 
less—our remedy will be incomplete and inadequate, because we 
cannot collect the judgment which may be awarded for breach of the 
warranty. 

. The same Court, in the same cause, lay down the doctrine as well 
" established, that where title has not been made to land, the payment 
of the purchase money may be resisted in equity, upon the ground of 
mere defect of title. Immediately after the passage above quoted, 
the Court proceed to say: ‘“ But it is otherwise where the purchase 
money has not been paid and the title made. If the purchaser is in 
possession under a mere equitable title, as a title bond or covenant to 
convey, he has a clear and well established right in equity to resist 
the payment of the purchase money, or to have the contract rescinded 
and the purchase money advanced refunded to him, on the ground of 
defect of title in the vendor. He willnot be required to complete 
the purchase, or to accept a conveyance, unless a title can be made 
according to his contract,” &c., citing 11 John. Rep.,525. 4 Mad. 
Ch. Rep., 122. 2 Sim., 29. 

This doctrine is also fully laid down in Sugden’s Law of Vendors, 
345, in these words :—‘“ Where an incumbrance is discovered pre- 
viously to the execution of the conveyance, and payment of the pur. 
chase money, the vendor must discharge it, whether he has or has 
not agreed to covenant against incumbrances, before he can compel 
payment of the purchase money”—citing anon. 2 Free., 106.— 
Vane vs. Lord Barnard, Gilb. Eq., 6. Sergeant Maynard’s case, 
2 Freeman, 1. 1 Vesey, 88. 2 Vesey, 394. 2 Vesey, Junior, 
44], and 4 Bro. C. C. Reports, 394. 
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If it should be said that Hunter had the use of the cultivated part 
of the land, which the proof shows to have been less than half, there 
having been nine hundred and forty acres in all, and the use of the 
negroes, about one-half being capable of labor, and there being 
twenty in all, from the date of the contract, (2d January, 1840,) until 
they were sold for Reed’s debts by the sheriff, Ist December, 1847, 
a period of near seven years, for which compensation ought to be 
given, we have an answer which is deemed very satisfactory. That 
answer is, that Read had upwards of thirteen thousand dollars in 
cash from Hunter for nearly that whole period, as well as the three 
years which have elapsed since—say nine years. The simple in- 
terest on this sum would amount to about ten thousand dollars—ma- 
king in all about $23,000 received by Read—a sum equal to about 
$3,300 per annum. 

That we should be in earnest in resisting the payment of the bal- 
ance claimed of near twenty thousand dollars, under these circum- 
stances, as grievous and unjust in the highest possible degree, can- 
not, we submit, be a matter of wonder. 

If the foregoing view of this subject be correct, we need add noth- 
ing in relation to the claim of Hiram Hunter and his sister, Mrs. 
Carpenter, to the money due from the McBride estate, except that it 
should ‘be decreed to them, instead of James M. Hunter, the adminis- 
trator of their guardian, Archibald R. S. Hunter. But we will sim- 
ply on this point call the attention of the Court to two important facts 
in the record, which must be decisive of the question in their favor, 
whatever may be the result as between the two estates, namely, 
those of Read and Hunter. 

No money was demandable from the McBride estate, on account 
of the shares of Hiram and Grace of the property sold by the heirs 
of Hunter, until after the death of both Read and Hunter, or until 
they came of age and made bills of sale, namely, on the first of Jan- 
uary, 1842. The agreement (page 20) says, “and the said Mc- 
Bride binds himself in the sum of twenty thousand dollars to give, 
or cause to be given, the before described notes, whenever the parties 
aforesaid shall make, or cause to be made to him, good and sufficient 
titles and bills of sale for the before described property.” 

From this it is plain that Read acquired no right to the price of the 
shares of Hiram and Grace by any transfer of the obligation to him, 
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if any such was made ; and if he otherwise would, (which we aug) 
for the reasons stated in the argument of my colleague, there was 
no obligation as to these shares, until that was created by the act of the 
parties—consequently, there was none to transfer. 

Another fact is, that both Hiram and Grace were infants when 
Read got possession of this obligation, and were, therefore, incapa- 
ble of agreeing to its transfer by their brother for his debts, if they 
had attempted todo so. They were infants at the death of their 
guardian. The only evidence on the point is that of James M. 
Hunter, who states that he did not know when the McBride obliga- 
tion was passed to Read, and that neither Hiram nor Grace knew the 
fact until long afterwards. See his deposition, pages 35, 36, 37. 

I contend, in conclusion, that the decree in this cause should be 
reversed, and this Court, proceeding to render such decree as the 
Court below should have done, do now, by decree, perpetually en- 
_ Join the enforcement of the judgment quando against the administra- 
tor of Hunter’s estate, and order the judgment, confessed by Mrs. 
McBride and Robert B. Haughton, to be paid in equal portions to 
Hiram S. Hunter and to Richard B. Carpenter and wife, and that 
defendant, Bradford, pay all the cost of this cause. 

HAWKINS, J. 

We will take up the cases in the order in which they stand. 

First. The question raised by the pleadings is this—Is James M. 
Hunter, the administrator of his brother, Archibald R. S. Hunter, 
entitled to equitable relief from a Court of Chancery under the cir- 
cumstances of this case? It must be borne in mind, that this is not 
a bill for specific performance or the rescission of the contract. In the 
first instance, the party asking such specific performance “ must show 
that he has been in no default in not having performed the agreements, 
and that he has taken all proper steps towards the performance of 
his part.” 2 Story’s Equity, 81. Nordoes he ask a rescission of the 
contract, but only asks an injunction against the collection of any 
further sum due upon the judgment obtained at law against James 
M. Hunter, administrator, on the promissory notes given by Archi- 
bald Hunter in his life time, to Leigh Read. It will be seen by 
reference to the statement of the case, that these notes were given to 
secure the payment for the land and negroes purchased by A. R. 8. 
Hunter from Read. 
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- The bill in this case charges, that there are heavy incumbrances 
upon the land, that is to say, a mortgage executed by Leigh Read, 
on the 3d September, 1839, to the Union Bank of Florida, to secure 
one hundred and twenty-seven shares of stock, amounting to $12,700 
and $8,468 borrowed money, for which he gave what is usually 
known as a stock note. 

The bill further charges, that the estate of Read is hopelessly in- 
solvent, and alleges that unless relief is had in a Court of equity, he 
will be remediless, as the resort to the covenants in his bond by ac- 
tion at law, would be futile and nugatory. The supplemental bill 
further states, that on the 27th of February, 1845, a judgment was 
obtained against James M. Hunter, administrator, upon these prom- 
issory notes for $9,432 34 ; and it is to restrain the collection of this 
money that the bills are filed. 

The answer denies that there is any other incumbrance upon the 
land sold by Read to Hunter than the mortgage given to secure the 
one hundred and twenty-seven shares of stock, and as to the insol- 
vency of Read’s estate, declares that it “ cannot admit or deny it,” 
and cannot say whether the estate is solvent or insolvent, owing to 
circumstances which are set forth. ‘The answer further asserts that 
at the time of the sale of Read to Hunter, he, Hunter, had full know- 
ledge of the incumbrances, was bound by this knowledge, and that 
he must seek his redress at law upon the covenants in his bond for 
title. 

As to the answer of Bradford, in relation to the insolvency, we do 
not deem it a denial of the charge of insolvency contained in the bill. 
In Apthorpe vs. Comstock, Hopkins’ Chancery Reports, 148, the 
Court say: “ Where a defendant thus states his ignorance of the 
principal allegations of the bill, and merely asserts that while he is 
ignorant he does not believe them to be true, such an answer can 
hardly be deemed a sufficient denial of the facts alleged in the bill to 
dissolve an injunction issued as a proper auxiliary to the relief sought.” 
The case is like that of Roberts vs. Anderson, 2 John. Ch. R., 204, 
in which the Court continued an injunction after a similar answer. 
So, too, Chancellor Kent uses this language : “‘ With respect to the 
sufficiency of the answer, the general rule is, that to so much of the 
bill as is material and necessary for the defendant to answer, he must 
speak directly, without evasion, and not by way of negative pregnant. 
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He must not answer the charges merely literally, but he must con- 
fess or traverse the substance of each charge positively and with cer- 
tainty, and particular precise charges must be answered particularly 
and precisely, and not in a general manner, even though a general 
answer may amount to a full denial of the charges.” “ Indeed,”’ as 
Lord Eldon observes, “ the policy of the pleadings in this Court is, 
that a general denial is not enough, but that there must be an an- 
swer to the sifting inquiries upon the matter charged. If a fact be 
charged which is in the defendant’s own knowledge, he must answer 
positively and not to his remembrance or belief, and as to facts not 
within his knowledge, he must answer as to his information or belief 
and not to his information or hear say merely, without stating his be- 
lief one way or the other.” 1 Harr. Ch. R., 302. Mitford, 246, 
247. Cooper’s Eq. Pl., 313, 314. 1 John. Ch. Rep., 107, Woods 
vs. Merrell. In Ward vs. Vanbokkelin, 1 Paige R., 100, it is laid 
. down, that an injunction on coming in of the answer, will not be 
dissolved, unless the defendants deny all the equity of the bill. 
Governed by these principles, we must think that the answer of 
Bradford is not a denial of the allegation in the bill as to the insol- 
vency of Read. Being the administrator of his estate, he could cer- 
tainly have formed some estimate, some idea as to the solvency or 
insolvency of the estate. And the facts as to this question being pre- 
sumed to be peculiarly within his knowledge, his answer should 
have been explicit, and not being so, must be regarded as an admis- 
sion of the charge of insolvency. This question, as will be seen, is 
of importance in the consideration of the case at bar. It is conten- 
ded that the complainant in this case, is not entitled to relief, because 
his intestate bought with knowledge of the incumbrance upon the 
property, took possession of it, and that there has been no eviction 
and that his remedy must be upon his covenants for title. There can 
be no doubt as to the correctness of this as a general principle, in 
cases where a deed has been given and the contract executed. In 
Abbot vs. Allen, 2 John. Ch. R., 519, it was decided that a purcha- 
ser of land who has paid part of the purchase money and gives a bond 
and mortgage for the residue, and is in the undisturbed possession, 
will not be relieved against the payment of the bond or proceeding 
on the mortgage on the mere ground of defect of title, there being 
no allegation of fraud in the sale, nor any eviction, but must seek his 
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remedy at law upon the covenants in the deed. This decision is in 
accordance with the case of N. J. & S. Bumpus vs. Platner, et al., 
1 John. Ch. R., 213, and many other cases. Courts draw a dis- 
tinction as to claims for equitable interposition between contracts 
executed and executory contracts, a distinction, we think, founded 
upon good sense and justice. We will cite some of them, giving the 
language of the Judges pronouncing the decisions. In the case of 
Buchanan vs. Slade, 8 Humphreys, 518, the Court say: “ Where 
the purchaser has taken a deed with covenant of general warranty, 
under which he has entered, and remains in undisturbed possession 
of the land conveyed to him, if there be no fraud in the transaction, 
he cannot, before eviction, on the mere ground of defect of title, ob- 
tain relief in equity, or have the contract rescinded, or restitution of 
the purchase money. In such case, he must seek his remedy upon 
the covenant of warranty in his deed. But it is otherwise when the 
purchase money has not been paid and title made.”’ Ifthe purchia- 
ser is in possession under a mere equitable title, as a title bond, or 
covenant to convey, he has a clear and well established right in 
equity to resist the payment of the purchase money, or to have the 
contract rescinded, and to have the purchase money advanced refun- 
ded to him on the ground of defect of title in the vendor. He will 
not be required to complete the purchase or accept a conveyance, 
unless a title can be made according to the contract.”’ So, ina case 
reported in Monroe, 202, it is said “‘A vendee will not be com 

pelled to accept a conveyance under an executory contract, until the 
vendor exhibits a regularly deduced title, free from incumbrances, 
and apparently sufficient to assure the estate according to the con- 
tract. But a vendee who has accepted a deed and the possession 
with a covenant of warranty is presumed to have inspected the evi- 
dences of title and to have been satisfied with assurances, and to 
have received the title papers.” 

The case at bar is one entirely executory in its character. It is 
an agreement to convey, and not a conveyance as to the real estate. 
In 5 Wendell, 29, Jackson vs. Moncrief, it is laid down that, al- 
though the instrument contains words of present purchase and sale, 
yet those words must be construed in reference to the whole instru- 
ment ; and if further conveyances were to be made, it would be an 
agreement to convey, and not a conveyance—and until these convey- 
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ances were made, the agreement was inchoate. The contract in 
this case being executory, we see no good cause why a Court of 
Equity should not interfere to restrain the further collection of the 
purchase money, for which judgment is had at law, when it is very 
clear that the covenants entered into by the vendor cannot be com- 
plied with, although the incumbrance was known by the vendee to 
exist. Yet if the contract was to the effect that the vendor should 
make good and lawful rights, the Courts will not compel him to ac- 
cept a defective title in the teeth of his covenants. If the rule were 
otherwise, no course would be open to a vendee, who desires to se- 
cure himself against known defects. Jackson vs. Ligon, 3 Leigh, 
161. 3d Munford, 68. And further, that, although the day of pay- 
ment may have arrived, a vendee is not bound to part with the pur- 
chase money, unless a title is made or tendered, according to the 
terms of the contract. 4 Mun., 12. 

The first of these propositions is certainly not in accordance with 
the more rigid rules of the English Courts, in which it is held that 
possession by the vendee is equivalent to a waiver of any objection 
to any incumbrance which may exist ; but without positively adop- 
ting the rules of the Virginia cases, we must say they are based on 
justice and propriety. A person entering into an agreement for a 
purchase of land, knowing of an incumbrance, feels assured, that 
when he takes a bond from the vendor to make him a perfect title, 
on the payment of the purchase money, that he will be protected, in 
the language of Judge Tucker, “against known, as well as unknown 
incumbrances.”’ Jackson vs. Ligon, case before cited. 

But resting the case upon the principle that the party in the present 
instance must seek his redress at law, upon the covenants in his 
bond—is that redress adequate, or complete ? The record, on the 
contrary, shows that, owing to the insolvency of the estate of Read, 
no redress whatever could be effected by a suit upon the title bond ; 
besides, supposing that the administrator of Hunter was now to pay 
the balance of the purchase money to the estate of Read, why com- 
pel him to seek his redress at law, and put him to this circuity of ac- 
tion, where a Court of competent powers can give him direct re- 
dress, should he present a proper case. 

In relation to the question, whether the insolvency of the vendor 


is a good ground for an appeal to the equity side of the Court, we 
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quote the following language used by the Court in the case of Vance 
vs. House’s heirs, 7 Munroe, 541; and while we give the quotation 
our decided approbation, it will be observed that it was in case of 
an executed, and not executory contract. “ But passing from this 
preliminary suggestion, we would proceed to remark upon the 
merits of the controversy, that this is the case of an executed con- 
tract, where the conveyance has been made and accepted, with war- 
ranty of title, and possession delivered and uninterruptedly enjoyed, 
without eviction, or molestation. In such a case, a bill for the disso- 
lution of the contract cannot be sustained, and the payment of the 
consideration enjoined, except in case of fraud, insolvency, or non- 
residency of the vendor, and a palpable and threatening danger of 
immediate or ultimate loss, without legal remedy, by reason of the 
defects of the title conveyed, and the inability of the vendee to pro- 
tect himself against eviction under it. And to sustain such a bill, 
after the vendee has accepted the conveyance, the onus lies upon 
him to establish, to the satisfaction of the Chancellor, that the defect 
of title and imminent danger of eviction and loss exists.” 

There had been an injunction granted in this case, but the bill was 
dismissed, because it contained no allegation of fraud, insolvency, or 
non-residency. In Morrison’s administrator, vs. Beckwith, 4 Mun- 
roe, an injunction was granted, upon showing the insolvency of the 
vendor. Heironymous vs. Hicks, 3 J. J. Marshall, 701. 6 Munroe, 
232. 1 Dana, 305. 

In the case of Vick vs. Percy, et al., 7 Smedes & Marshall, the 
Court hold the principle as laid down by Chancellor Kent, in the 
case of Abbott vs. Allen, 2 John. Ch. R., 519, but it remarks, “ that 
the only two grounds alleged for the interposition of equity are fraud 
and insolvency of the defendant. These are denied by the answer, 
and there is no proof to establish either. ‘The complainant being in 
possession, under a deed with warranty, with no fraud made manifest, 
and with nothing to show that the covenanter is not able to pay any 
damages that may be recovered against him, has no right to call his 
vendor into a Court of Equity to litigate an adverse title—he must 
rely on his covenants, if he should be evicted.” This Court here 
virtually admits that insolvency would be a cause for equitable inter- 
ference. In Hunter vs. O’Neil, 12 Ala. Rep., 37, the Court lays 
down the following propositions: “ An obligation to make a deed to 

37 
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certain lands, when the price contracted for is paid, is in law a cove- 
nant to make a good title, when the condition is performed by the 
purchaser. When the vendor entering into such a contract, becomes 
insolvent before the price is paid, and the purchaser shows an out- 
standing incumbrance created by the vendor, he will be entitled to 
relief in a Court of Equity. But unless the money is actually ten- 
dered, upon condition that a title is made, the only relief is to enjoin 
the vendor from proceeding for the price, until he gives indemnity 
against the outstanding incumbrance.”’ 

After these adjudications, we are clearly of opinion that the insol- 
vency of the vendor is good ground for equitable interposition, upon 
the principle that Chancery will lend its aid, whenever there is nota 
full, complete, or adequate remedy at law. As to the personal prop- 
erty sold by Read to Hunter, it requires no argument or authority to 
show that an implied warranty as to title followed the sale, though 

the record shows there was an absolute warranty. 

‘It is urged that Hunter was bound to tender the money due upon 
the purchase, and if he had, the incumbrance would have been re- 
moved—but is this a sequitur? ‘The amount due upon the contract 
would not have been sufficient to have removed the incumbrance, 
and what guarantee would the vendee have had that it would have 
been so applied? Again: Why tender the balance of the purchase 
money, if it was clearly ascertained and settled that the vendor could 
not give a title in accordance with his bond ? In the language of the 
Court, in Fisher vs. Bridges, 4 Blackford, 518, “the utter inability 
of the defendant to convey, dispensed with the necessity of the de- 
mand, as the law does not require a vain or nugatory thing to be 
done.” 

It is contended by counsel for defendant, that Hunter agreed to pay 
the stock note of Read, and Read was to transfer the Union Bank 
stock to Hunter. By reference to the record, we cannot perceive 
that any such arrangement was positively entered into. There was 
a negociation pending, no doubt, as to this subject, but it seems never 
to have been carried into operation, owing to the several deaths of 
Read and Hunter, and was altogether of an inchoate nature. 

Bembry says: “ They had agreed to come to a settlement, which 
was prevented by the sudden death of Read.” In his second exam- 
ination, he says: “ Archibald has told me that he and Read were 
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to have a settlement, and that there would be a small difference be- 
tween them, but in whose favor he did not know.”’ A Court could 
not consistently enforce an imperfect and incomplete verbal agree- 
ment between parties, at variance with the solemn obligations in 
writing, and when there is no evidence to show that it was executed 
in part or in whole by either of the parties. 

Before closing this branch of the subject, it will be seen, by ref- 
ence to the evidence, that the land sold by Read to Hunter, and the ne- 
groes, except one or two, were sold under an execution against the es- 
tate of Read, in favor of the Union Bank, to satisfy Read’s stock note. 
This having occurred since filing the bill by complainant, no mention 
is made of it; but by looking at page 50 of record, we see anagree- 
ment in these words: “It is agreed by the parties by their solici- 
tors, that the property sold by the execution of the Union Bank vs. 
Read’s administrator, brought $5,079, $4,754 of which was recov- 
ered by the Bank, in full satisfaction of their execution against Read’s 
estate, and of their lien upon the property sold by Read to Hunter.”’ 

Although as a general rule, evidence is inadmissible, unless reja- 
ting to the issues made up in the pleadings—still, the evidence as to 
the fact of sale being before the Court by consent of counsel, we feel 
authorized to advert to it. ‘The sale in this case brings the suit sub- 
stantially within the rule laid down in Abbott vs. Allen. 

Here was a judgment at law—execution and property sold—a 
sheriff’s deed, no doubt, given, under which possession could have 
been enforced at law, unless the party in possession submitted, and 
covenanted to give up possession. It would have been idle and futile 
for complainant to have litigated further as to the land, and we see, 
in 3d J. J. Marshall’s Reports, 378, it is not the duty of a party so 
situated to do so. The Court say: “If the party submits to the 
judgment, it is equal to an actual eviction by the habere facias. No 
other evidence of a legal eviction is required than the judgment of 
the Court.” 

Upon a review of the facts of the case, it would be, we deem, ex- 
tremely hard and inequitable that there should be a further collection 
of the purchase money against the estate of Hunter. It has expen- 
ded upwards of thirteen thousand dollars, and does not seek by the 
present proceeding a recovery of any part of this sum against the es- 
tate of Read—the property for which this amount was paid—and 
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other liabilities incurred, has been sold under execution against the 
estate of Read, and goes to pay its debts. There may have been 
laches on the part of the estate of Hunter, no doubt, in not offering to 
complete the sale, though as we have seen, it would have been a 
mere form, owing to the insolvency of Read’s estate. 

The estate of Read, on the other hand, was bound to remove the 
incumbrance on the property sold, by the first day of January, 1843, 
which it did not do, and was equally, if not more in fault, than the 
estate of Hunter. The loss sustained by the latter estate is far greater 
than that sustained by Read’s, and we are disposed to let the parties 
remain where they now are. 

It is therefore, ordered, adjudged and decreed, that the decree ren- 
dered in the Court below, be reversed, and that the injunction here- 
tofore granted in this case be made perpetual. 





Ricaarp B. CarPENTER AND WIFE, AND Hiram Hunter, vs. Jv- 
uta McBrive, Executrrrx, Rosert B. Haventron, Ricwarp 
H. Braprorp, ApMInisTraToR oF Reap, anp James M. Hun- 
TER IN HIS OWN RIGHT, AND ADMINISTRATOR oF A. R.S. Hun- 
TER, DECEASED. 

Where a guardian or any other person acting in a fiduciary capacity, transfers 
an obligation securing the payment of money to a third person, and it is 
manifest on the face of the paper that minor heirs or cestui que trusts are 
interested in the fund secured to be paid, a Court of equity will follow the 
fund into the hands of the assignee, or interpose to prevent its payment to 
him. And this is done on the familiar and well established principle, that 
trusts are not only enforced against those persons who are rightfully possessed 
of the trust property as trustees, but against all persons who come into pos- 
session of the property bound by the trust with notice. 


HAWKINS, J. 


The complainants in this case come into Court and claim the pro- 
ceeds of what is termed the McBride obligation, transferred by A. 
R. S. Hunter to Leigh Read, in part payment for lands and negroes 
sold by Read to Hunter. This instrument is in the following words: 
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EXHIBIT F. 

Condition of a bargain and sale made and entered into between 
Archibald R. S. and James M. Hunter, and A. R. S. Hunter, guar- 
dian of William H., Hiram S., and Grace Fenton Hunter, minor 
heirs of Adam Hunter, late of the County of Gadsden, deceased, of 
the one part, and Joseph McBride, of the County aforesaid, (all of 
the Territory of Florida) of the other part, witnesseth : That the said 
parties of the first part have sold to said McBride all the land, ne- 
groes, stock, and every other thing or things upon or belonging to 
said plantation and premises belonging to said estate, and hereby 
bind themselves in the sum of 20 thousand dollars to make or cause 
to be made to him good and sufficient titles to the property aforesaid, 
as soon as it can legally be done ; and said McBride shall give them 
(or deposit in the clerk’s office) his notes (with security) for fourteen 
thousand dollars (deducting or settling what they may owe him) pay- 
able at the following times, viz: six thousand dollars on the Ist of 
May, 1839, two thousand on the Ist of May, 1840, two thousand the 
Ist of May, 1841, two thousand on the Ist of May, 1842, and two 
thousand on the Ist of May, 1843, all with interest from the Ist of 
May, next; and said McBride binds himself in the sum of twenty 
thousand dollars to give or cause to be given the before described 
notes whenever the parties aforesaid shall make or cause to be made 
to him good and sufficient titles and bills of sale for the before descri- 
bed property. Witness our hands and seals this 30th day of January, 
A. D. 1838. Test, J. D. Edwards. 

Signed, A. R. 8. HUNTER, [Seal.] 
JAMES M. HUNTER, [Seal.] 
ARCH. R. S. HUNTER, [Seal.] 
Guardian for the Minors, 
JOSEPH McBRIDE, _ [Seal.] 

I hereby certify that A. R. S. Hunter has made me a deed to the 
land, which if I cannot get a legal title to the whole of the property, 
I am to deed back to himagain. Witness my hand, this 3d April, 
1838. (Signed) JOSEPH McBRIDE. 

Test—H. Doggett, 

D. S. McBride. 

They set forth in their bill that Grace F. and Hiram Hunter, are 

two of the children of Adam Hunter, deceased, and as such entitled 
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to a distributive share of the estate of their father—that on the 27th 
January, 1837, they were minors, and A. R. S. Hunter was at that 
time the guardian, and so continued until his death, in 1841. That 
a partition of the estate of their father was had, as will be seen by 
reference to the report of the commissioners upon the record, and 
that by this partition a separate and perfect title was made to said 
property. That on the 30th day of January, 1838, Joseph McBride 
purchased all the estate of their father, and gave the obligation as 
before set forth, never having executed the notes, but duplicate ori- 
ginals of it were retained by said McBride and by A. R. S. Hunter, 

. their guardian. ‘That said Hunter, on becoming indebted to Leigh 
Read, the intestate of R. H. Bradford, delivered, as they are infor- 
med that said Bradford contends, the said obligation to said Read 
as collateral security for certain notes, which said Read held against 
him. That they believe a part of said obligation had been paid to 
A. R. S. Hunter before it was delivered to Read, and further pay- 
ments afterwards. That there is about six thousand dollars due still 
on said obligation. The whole obligation was then due in equal 
portions to the complainants, and their three brothers, A. R. S., 
James M., and William A. Hunter—the latter has since died without 
wife or child. That the whole ofthe money collected amounted to 
more than the shares of the three brothers and has been used by 
James M. and A. R. S. Hunter, and that complainants have never 
received any portion of the money due on said obligation. ‘They 
now claim the balance due on said obligation, which they state is 
claimed by Bradford, administrator of Read, and charge that this 
balance belongs to them, being part of the consideration for which 
the property was sold. ‘That on their coming of age they have made 
bills of sale of their portion of the said property to the executor of 
McBride. 

The answers of Mrs. McBride and Haughton and the answer of 
James M. Hunter, admit the allegations of complainants’ bill to be 
true, whilst that of Bradford, not denying the matters and things set 
forth in said bill, nevertheless insists that the McBride obligation be- 
longs to the estate of Read, he having received it in his life time by 
regular transfer from A. R. S. Hunter, in part payment for the land 
and negroes purchased from him by Hunter for himself and the other 
iheirs of Adam Hunter, and that therefore the bill is without equity. 
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The first question here is, had A. R. S. Hunter a legal right to 
transfer the obligation to Read so as to convey the interests of the 
complainants’, at that time minors, and he their guardian ? It is un- 
necessary to enter into an elaborate statement as to the duties which 
a guardian should perform to his wards. 'That subject was fully dis- 
cussed by the bench and the bar in the case of Williams vs. Mosely, 
2 Florida Reports, 304. He can do nothing to prejudice his ward. 
Considered as a trustee, he cannot alien the trust fund in payment of 
his own debt, 5 Rand., nor alter the destination of the fund for which 
it was originally intended. 4 Dess., 154. Hill vs. Simpson, 7 Ve- 
sey, 152. When a Court can pronounce a contract to be to the 
prejudice of the infant, it is void. Maule and Selwyn, 282. 2 Ma- 
son, 82. Chancellor Kent, speaking of the rights of guardians, uses 
this language : “Though it be not in the ordinary course of the 
guardian’s administration to sell the personal property of his ward, 
yet he has the legal right to do it, for it is entirely under his control 
and management, and is not obliged to apply to this Court for direc- 
tion in every particular case.” ‘The case of third persons dealing 
with executors and administrators in their representative character, 
is analagous and throws strong light on the subject.”” Lord Kenyon, 
the Master of the Rolls, admitted that in general, the purchaser from 
the executor, of the testator’s assets, was not bound to see to the ap- 
plication of the money, but if upon the face of the assignment of the 
property it appeared to have been in satisfaction of a private debt of 
the executor, the sale was fraudulent against the persons interested 
under the will, and equity could relieve. 'The same doctrine is held 
in Scott vs. Tyler, Dickens, 712. And Lord Thurlow held that if 
one concerted with the executor to obtain the effects of an estate in 
extinguishing the private debt of the executor, or in any other man- 
ner, contrary to the duty of the office of executor, the purchaser would 
be liable. In Hill vs. Stephens, 7 Vesey, 152, Sir William Grant 
made a decree setting aside the transfer of assets by an executor to 
secure a debt of the executor under circumstances of gross negligence, 
though not of direct fraud in the creditor, to whom they were trans- 
ferred. The decisions in the above cases, are sustained by Chan- 
cellor Kent, who uses this language: “I have looked pretty fully 
into the decisions in the analagous case of a purchaser from an ex- 
ecutor of a testator’s assets, and they all agree in this, that the pur- 
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chaser is safe, if he is no party to any fraud in the executor, and has 
no knowledge or proof that the executor intended to misapply the 
proceeds, or was in fact by the very transaction, applying them to 
the extinguishment of his own private debt.” 7 John. Ch. Rep., 
151, Field vs. Scheiffelin, et al. 

It is superfluous to remark, that, under the circumstances of this 
case, Read was fully aware that the transfer of the McBride obliga- 
tion to him was to pay a debt of Hunter, the guardian—that, on its 
very face, it contained notice of the fiduciary character of Hunter ; 
and the transfer to him being out of the ordinary duties of the guar- 
dian, he took the obligation at his peril, and was guilty of negligence 
in not ascertaining whether Hunter had the right to assign the obli- 
gation to him. Of course, we refer only to the interest of com- 
plainants secured by the obligation. It was a trust fund in the 
hands of Hunter, the guardian, and it is a familiar rule of Courts of 

. Equity, that all persons acquiring property bound by a trust shall be 
considered as trustees. “If a trustee purchase property with the 
trust funds, there is a resulting trust for the cestui que trust ; so that 
he may either claim a beneficial right to the property, or at his elec- 
tion, claim a lien upon the property, for the security of the money in- 
vested in it ; and if the trustee sell, the purchaser from him, with no- 
tice of the trust, stands in the shoes of the trustee.”” Turner vs. Street, 
2 Rand., 408. “ Trusts are not only enforced against those persons 
who are rightfully possessed of the trust property as trustees, but 
against all persons who come into possession of the property bound 
by the trust, with notice of such trust.” Adair vs. Shaw, , 9 Sch. & 
Lefr., 262. Za 

Even if this fund secured by the obligation has gone into the hands 
of Read, equity would follow it, and hold it subject to the claim of 
complainants ; and, a fortiori, will it restrain its taking the direction 
asked for by Read’s administrator, unless there are equitable cir- 
cumstances rendering it proper that it should do so ? 

James M. Hunter says that there was no understanding that the 
Read property was purchased for the benefit of all the heirs, and does 
not know whether Hiram and Grace knew of the transfer of the Mc- 
Bride obligation, but is inclined to think that they did not know it at 
the time. But whether they knew of it or not is immaterial, as they 
were infants, and on their coming of age, they might affirm or disaf- 
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firm the tranator. Jan ames M. Hunter farther. says, that the com- 

plainants have never received from him, or his intestate, in property 
or money, any portion of the McBride obligation, and that it never 
was agreed between him and A. R. S. Hunter that he should pay 
complainants their share. ‘The complainants cannot now look to the 
property purchased by A. R. 8S. Hunter, for their portion of the debt 
secured by the McBride obligation ; and though they might have re- 
course upon the bond of their guardian, still that is matter at their 
option, and they have a right to pursue the trust fund, that being the 
legitimate source from which they can derive payment. It is true 
the complainants, on obtaining their majority, affirmed the sale to 
McBride, but this cannot, by any means, be regarded as a confirma- 
tion of the transfer of the obligation, so far as their portion was con- 
cerned, to Read ; and, indeed, after a careful inspection of the record, 
we can see no act on their part that actually or impliedly ratifies this 
assignment by Hunter to Read, or that goes to show any intention on 
their part of relinquishing the claim upon the trust fund. Deeming 
their equities therefore in this behalf perfect and far superior to that 
of the estate of Read, we think that they should be the recipients of 
the balance of the proceeds arising from the McBride obligation, it 
appearing that this amount does not exceed the sum to which they 
are entitled as their share of that obligation. 

The Court, therefore, directs the following judgment to be entered, 
to wit : 

Be it remembered that this cause being heard upon a transcript of 
the record of Leon Circuit Court, by appeal from the decree rendered 
therein, and the same being fully considered by this Court, it is or- 
dered, adjudged and decreed, that the decree of the Circuit Court of 
Leon County be, and the same is hereby, reversed. And this Court, 
proceeding to render such decree as should have been rendered in the 
Court below, doth further order, adjudge and decree, that complain- 
ants are entitled to the benefit of the decree heretofore rendered in 
this cause against Julia F. McBride, executrix of Joseph McBride, 
deceased, and Robert B. Haughton, on the 29th day of July, 1847, 
and that the proceeds thereof be paid to them, respectively, in equal 
portions ; and that complainants recover from Richard H. Bradford 
all their costs expended in this cause, and that said Bradford pay all 
the costs of this cause, incurred by reason of the appeal to this 
Court. 38 
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Joun A. Summeratt, Praintirr 1x Error, vs. Danret ‘THoms 
AnD Wire, DeFrenpDAnTs IN Error. 


The circumstance that a person has wishes or a strong bias in reference to the 
subject matter of a suit, is not sufficient to disqualify him as a witness. He 
must have a direct interest in the event of the suit, and not merely a col- 
lateral interest, which last only goes to his credibility, and ought therefore to 
be carefully weighed by the jury. 

In an action of detinue brought to recover a slave where the defence set up by the 
plea of the defendant is, that the slave sued for never was the property of 
the plaintiff, evidence introduced by the plaintiff to establish his title which 
shows a verbal contract or arrangement that could not possibly have been 
performed within a year, upon which contract or arrangement the title of 
the plaintiff depends, the Court ought to instruct the jury to disregard such 
evidence, as only tending to prove a contract upon which, by the statute of 
frauds, nv action could be sustained. 


Where persons of the same family dwell together, the possession of slaves living 
with them, will be presumed to be in him or her who has the right of prop- 
erty. And where one has had the possession of a slave for five years or 
more, under claim or assertion of right, and this claim of right is known to 
the other members of the family, such length of possession under such cir- 
cumstances, constitutes a good prescriptive right to the slave, and the claim 
of the others by suit, after such lapse of time, is barred by the statute of 
limitations. 


This was an action of detinue for the recovery of a slave, brought 
in the Circuit Court of Duval County. The jury, under the instruc- 
tions of the Court, returned a verdict for the plaintiffs, and the defen- 
dant brought the case to this Court by writ of error. 

The nature of the case—the points ruled by the Court below—the 
instructions given—and the testimony of the witnesses, are set out 
with precision and exactness, in the opinion delivered by a ma- 
jority of the Court. 


Thompson, for plaintiff in error. 


I. As to the first error assigned—the Court below should have 
sustained the objection to the competency of Joseph Summerall as a 
witness. 

It clearly appeared from the testimony that he held property which 
he claimed by the same title. A recovery by the defendants in error 
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would have estopped them from the assertion of claim by them against 
him. The general rule is laid down in 1 Greenleaf on Ev., § 386, 
et seq. 

II. The Court erred in the refusal to instruct the jury as prayed 
for by plaintiff in error— 

1. As to the statute of limitations. The limitation of our statute 
of 1828, is five years in actions of detinue. Thomp. Dig., 441, 442. 
Under similar statutes in Virginia and Kentucky, five years peacea- 
ble possession of a slave acquired without force or fraud, will entitle 
a plaintiff who has lost such possession to recover. Newby vs. Bla- 
key, 3 Hen. and Munf., 57. Shelby vs. Guy, 6 Peters Cond. Reps., 
345. Smart vs. Baugh, 3 J. J. Mar., 363. Clark vs. Butler, 7 J. 
J. Mar., 194. 

In the case at bar, the possession of plaintiff in error was certainly 
with claim of title, as tenants in common with the defendants in er- 
ror, if not adverse. It was peaceable, and not acquired by force or 
fraud. 

2. As to the question of the statute of frauds. The agreement ‘to 
divide the issue of Phoebe as they were successively born, was one 
which, from its very nature, could not have been performed within 
the year after the making thereof, and should have been reduced to 
writing. ‘Thomp. Dig., 218. Peter vs. Compton, 1 Smith Lead. 
Cas., 143, and notes thereto. 

The parties to the suit and Joseph Summerall, who are alleged to 
have entered into this agreement to divide, were all infants. Joseph 
says he was too young to understand it. 

III. As to the instructions given to the jury. 

1. Statute of limitations. This is clearly erroneous, there being 
no proof in the record of any bailments or delivery by Mrs. Thoms 
to the plaintiff in error, or indeed proof of any possession in her dis- 
tinct from plaintiff in error, and adverse to him. However correct 
it may be in point of law, it is erroneous as applied to the facts of the 
case presented in the record. 

2. In reference to the statute of frauds. Upon this, question the 
Court charged the jury, that the action is not based upon the agree- 
ment entered into between Petty and wife and the Summeralls—if it 
was not so based, then the statute of frauds would apply, provided 
the contract was executory, &c. 
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This was clearly a misdirection of the Court. The question was 
one of title, and was based upon the agreement. The property in 
Pheebe, the mother of the slave in dispute, was proved to be in the 
plaintiff in error, and in Mrs. Thoms and Joseph Summerall. The 
slave in dispute, therefore, belonged to the owners of Pheebe, and the 
right was in all as tenants in common, unless they or some of them 
had subsequently parted with the title. Mrs. Thoms, as one of the 
tenants in common with John, could not sue him at law in this ac- 
tion to recover the possession from him. If she has any right of 
possession or property independent of, or adverse to John, it can 
only be based upon the agreement to make partition as set up. It is 
true, the defendants in error did not declare upon the agreement, i. e., 
count upon it, yet they give evidence of it as a link in their chain of 
title, and as proof of the severance of the tenancy in common. | 

The Court, however, finally informed the jury that this question 
* could not be considered on the ground that the statute of frauds should 
be specially pleaded. It seems to me that the rule of Court on this 
point was misapprehended by the Court, and it does not apply to a 
case like this. Ifthe action had been for damages for the non-per- 
formance of the agreement, then the defence should have been spe- 
eially pleaded, but in this action, which is detinue, the issue was 
upon the title, and the verbal agreement set up was offered as proof 
of the title necessary to maintain the action. When offered as evi- 
dence, it was competent for the other party to oppose the statute of 
frauds to the effect of the evidence. 

As to the question, whether the agreement was executed or exec- 
utory. An executed contract is one performed on both sides ; this 
was not such case—there is no proof of performance on either part. 
There is no proof of any distinct and independent possession of Mrs. 
Thoms. Neither was there any part performance by Mrs. Thoms 
within the year, or afterwards. 

8. As to possession. ‘The charge or instruction is, that where 
several slaves belong to several persons of the same family, the pos- 
session is in all. 

The proof is possession by plaintiff in error, distinct and separate 
from the other members of the family since 1841. Plaintiff in error, 
Mrs. Thoms, and Joseph have not formed one family since 1835— 
they have lived separately since that time. 
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Long & Walker, for defendant in error : 

1. The general rule is, that “‘a witness is disinterested, who can 
gain nothing by the event of the suit.”” 8 Comyn’s Dig., 1055. 
Joseph A Summerall could have gained nothing by the event of this 
suit, and, therefore, first error is not well assigned. 

2. The next objection is, that the husband should not have been 
joined as co-plaintiff in this action ; but “in a suit for a cause of ac- 
tion accrued to the wile, done in her own right whilst single, she 
must be joined.” 2 Comyn’s Dig., 230, note e. Gould’s Pleading. 
198. 

3. As to the statute of limitations. ‘ Adverse possession required 
to bar the assertion of a legal title by the owner, must be an actual, 
continued, visible and hostile possession.”” 4 Kent, 446. 2 Kent, 
504. “ Where there is a doubt whether the possession is adverse, or 
merely permitted by the owner, it is a question of fact for the jury.” 
2 Starkie Ev., 887. 

4. The statute of frauds has no application to a contract which 
has been fully performed. 1 Kelly, 355—citing Barton vs. Collier, 
4 Bing., 309. Shaw vs. Woodcock, 7 B. & C., 73. 








LANCASTER, J. 


This was an action of detinue, brought by Thoms and wife, to re- 
cover possession of a female slave named Sue. There are two 
counts in detinue. The first charges a delivery of the slave to the 
defendant, to be re-delivered to the plaintiff, Eliza Thoms, when re- 
quired. The second charges that, before the intermarriage of the 
said Eliza with the other plaintiff, Daniel Thoms, that she casually 
lost the said slave out of her possession, and that the said slave came 
to the possession of the defendant by finding ; and the usual breaches 
are assigned to both counts. There is a third count in debt, for the 
use and hire of said slave. 

The defendant pleaded first to the Ist and 2d counts, non detinet. 

2dly. That the girl Sue, mentioned in the 1st and 2d counts of the 
declaration, is not the property of plaintiffs, or either of them. 

3dly. That the said Eliza Thoms was not lawfully possessed of 
said slave, as is in the 1st and 2d counts of the declaration alleged. 

A4thly. As to the third count in the declaration, the defendant pleads, 
never was indebted in manner, &c. 
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5thly. A plea to all the counts of the declaration, that the said 
several causes of action did not accrue within five years next before 
the commencement of this suit. 

On all which pleas, issue was joined. 

The testimony given on the trial of the case is set out in a bill of 
exceptions, and made a part of the record, as well also as the in- 
structions given by the Court. 

George Petty, a witness, testified that he sold a negro woman, 
Pheebe, and her child, Peter, to the children—John A. Summerall, 
Joseph E. Summerall and Eliza Summerall, (now Eliza Thoms.) 
There was a bill of sale made to the children of the woman and her 
child, Peter ; the purchase money was three hundred dollars, and the 
grandfather of the children acted as their guardian, to divide the 
children of Phcebe between them, after the following manner: John 
A., the defendant, being the oldest, was to take Peter, and Joseph 
was to have the next, and Eliza the next, in succession as they were 
born. Pheebe had other children afterwards—the next after Peter 
was Peggy, (Joseph’s,) the next Patience, (Eliza’s.) Peter took 
sick, and died shortly after or just before the birth of Patience. The 
next child of Phoebe was a girl, Flora, (owned by John Summerall, 
or called his.) A little while afterwards, there was a boy, Simon, 
(under the agreement, Joseph’s.) Flora died. The next child of 
Phoebe was Sue, (Eliza’s ;) the next Cornelia. All agreed that the 
children should be divided in this way, in order as they came. He 
did not know whether the contract was changed—if it was, he did 
not know it. He supposed that John Summerall claimed and owned 
Cornelia. He knew nothing to the contrary, but that the children 
agreed to the division at the time of the purchase. It was over twenty 
years before witness testified that Phebe was sold to the children, 
John, Joseph and Eliza ; and the agreement above set forth, made to 
divide in succession, was by parol. At the time of the agreement to 
divide, all the children were under age. Peter, Flora and Cornelia 
are dead. 

Witness thinks Eliza had possession of Sue—Eliza kept house 
for John for some time. Sue was with her sometimes—called Sue 
her’s ; Sue went to John’s house frequently, where Eliza was. It is 
more than ten years since Eliza lived with John. 

Other witnesses were sworn, whose testimony does not materially 
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vary the testimony above stated, and among others, Joseph E. Sum- 
merall, one of the distributees under the above stated agreement, 
who testified that John had Simon, (one of Phacbe’s children.) Wit- 
ness once disputed claim to Simon, and always regarded him as his 
own. The three that fell to John died. Was present at the arrange- 
ment to divide, but too young to understand. Peter was two or three 
years old when he died—John claimed him. Flora was three or four 
years old when she died ; Cornelia also was a loss. None of the 
heirs claimed Peter, Flora and Cornelia. Old Simon, the husband 
of Phoebe, bought her for $750—which was divided among them. 

There is testimony of several witnesses, varying in character, 
concerning the length of time during which John, the defendant, has 
had Sue in possession. 

Joseph E. Summerali testifies that all the negroes have been in pos- 
session of John. Himself and Eliza lived with John, and the children 
were in possession of all, and at the disposal of each of the owners. 
After witness and his sister Eliza quit John, he, witness, took one of 
the children of Phoebe, and Eliza took one. John married in the 
year 1838, and Eliza has not lived with him since. Sue was an in- 
fant at the time, and stayed some time longer. Sue lived with 
Pheebe until the early part of the year 1844—then went to John’s 
and stayed. Witness thinks he quit staying with John in 1843 or 
1844, 

Joshua Fennamore testifies that when John, Joseph and Eliza 
lived together, he used to be at the house of John, and heard him 
say Sue, or Susan, belonged to Eliza. John was of age, and Eliza 
kept house for him at the time, and Sue was small. It was eight, 
ten, or twelve years ago—before John was married. 

Hagans, a witness for plaintiff, testified: Don’t know as to the 
title to Sue. Knew Peter—John claimed him. Peter died—John 
spoke of having lost one of his negro boys. John has had Sue 
about five or six years. Peter died a good many years ago—John 
was not of age at the time. 

S. Vandergriff testified: Sue has been in defendant’s possession 
since 1841—was at defendant’s house, and saw her there then—does 
not know when she, Sue, left Phoebe. Was all round defendant’s 
kitchen—Sue slept in negro house. Phcebe lived near John Sum- 
merall’s. She (Sue) was not called Mrs. Thoms property, but undi- 
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vided property—heard so from Joseph E. Summerall and John’s 
wife. Thoms and wife married on the 7th of October, 1845. 

George Petty, the first witness, says: Phoebe lived within gun 
shot or hailing distance of John, the defendant’s, house, but not on 
his place. At the birth of twins by Phoebe, (which was after she 
had been sold,) Sue was permitted by Eliza to go and nurse the 
twins, and afterwards Sue went to John Summerall’s. Sue staid 
with her mother before the birth of the twins—Sue is worth $400. 
Understood always that Joseph exercised ownership over young Si- 
mon. 

The first question raised on the record on these proofs is, that 
there is a misjoinder of plaintiffs to the action—it being shown by 
testimony, that they intermarried after the passage of the act of 6th 
of March, 1845, entitled “ An act to secure certain rights to women.”’ 
Counsel for appellant did not insist on this point, and waived it. We 
‘do not, therefore, decide it. 

The first error assigned is—the Court erred in admitting Joseph E. 
Summerall to testify, as a witness on behalf of the plaintiff below ; 
and the ground of objection is his interest. The witness testifies 
that John, the defendant below, has possession of Simon, one of 
Pheebe’s children. Witness once disputed his claim to Simon, and 
always regarded him as his own. 

George Petty says, “ he understood always that Joseph exercised 
acts of ownership over young Simon, and from this, it may be pre- 
sumed he feels an interest in the establishment of the parol agree- 
ment for the partition of Phaebe’s children, in the manner testified 
to by George Petty—as it appears that all those who, under that 
agreement, could be claimed by John, had died quite young, and two, 
at least, before the Summeralls were of lawful age. And that there- 
by, while John, by such a division, would get nothing, Joseph and 
Eliza would each get two; but this is not a direct interest in the 
event of the suit, and only a collateral interest in the establishment 
of the ement by parol, under which the plaintiffs seek to predi- 
cate their right of property in the slave Sue in controversy. No 
question was asked the witness as to whether he was interested in 
the event of the suit ; and it is not enough that he has wishes, or a 
strong bias on the subject-matter of the suit, or that he expects some 
benefit from the result of the trial. 1 Phill. Ev., 47. Stewart vs. 
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mind, and affect his credibility—they are, therefore, open to observa- 
tion, and ought to be carefully weighed by the jury, who are to deter- 
mine what dependence they can place upon his testimony, but they 
will not render him incompetent—] Serg. & Rawle, 32. Gris- 
wold vs. Sedgwick, Ist Wendell R., 126—and we do not see any 
error under the circumstances in allowing him to testify. This ob- 
jection is, therefore, overruled. 

The other errors assigned are— 

2d. The Court erred in refusing to instruct the jury, as prayed by 
the defendant below. 

3d. The Court erred in their instructions given to the jury. 

And this again refers us to the bill of exceptions and the instruc- 
tions given, and the instructions refused. ‘The defendant objected to 
the evidence of the agreement to distribute the negroes (the children 
of Phoebe) as they might be born, among the children, John A., Jo- 
seph E., and Eliza Summerall ; and that said agreement was void 
under the statute of frauds as an agreement not to be performed within 
a year from the making thereof, and not in writing. The Court de- 
cided this defence could not be set up under the pleadings in this 
cause, but that the defendant, to have availed himself of that defence, 
should have pleaded specially ; and the Court charged the jury :— 
“the action is not based upon the agreement entered into between 
Petty and wife and the Summeralls ; if it was so based, then the 
statute of frauds would apply, provided the contract was executory ; 
if the contract was executed, then the statute of frauds cannot apply ; 
and as to the fact whether the contract was executed or not, that 
would be a question for the jury. The rules of Court, however, 
settle summarily the question. The rule in relation to detinue is 
explicit.”” To all which the defendant excepted. The rule referred 
to in this instruction and decision is in these words: “ The plea of 
non detinet shall operate as a denial of the detention of the goods by 
the defendant, but not the plaintiff’s property therein, and no other 
defence than such denial shall be admissible under that plea.” But 
non detinet was not the only plea filed to the counts in detinue of the 
plaintiffs, by defendant. There isa second plea, which says, the 
girl Sue (sued for) was not at the time of the commencement of this 
suit, and is not now, the property of the plaintiff or either of them. 

39 
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And there i is yet : a third olen which say 8, that the plaintiff, ‘Eliza C. 
Thoms, was not lawfully possessed of the said negro Sue, as in the 
first and second counts of her declaration is alleged. ‘There is still 
a remaining plea to the whole declaration, which says, the several 
causes of action in the plaintiff’s declaration, or any or either of 
them, did not accrue within five years next before the commencement 
of this suit. To these pleas, general replications were filed, so that 
if any one of them is true, it forms a bar to the plaintiff’s action. 
The statute of frauds does provide that no action shall be brought 
whereby to charge any person upon any agreement that is not to be 
performed within one year from the making thereof, unless the agree- 
ment or promise upon which such action shall be brought, or some 
note or memorandum thereof, shall be in writing, and signed by the 
party to be charged therewith, or by some other person by him 
thereto lawfully authorized. Tho. Dig., 218. This was an agree. 

ment made by the friends of these minor children, at a time when, 
’ according to the testimony of the second, he was not old enough to 
understand, and when a breeding woman, Phebe, the property of the 
minors, had but one child, to divide her children among the minors, 
as they should be born, giving the one already born to the oldest, 
her second to the second, and third to the third, and her fourth then 
back again to the first minor, and so through again, and this repea- 
ted as often as her fruitfulness would permit. 

Now it seems difficult and even impossible to suppose, admitting 
the minor children at the time to be bound by this agreement of their 
friends, that it was in the contemplation of any one that this agree- 
ment could be performed within one year from the making thereof, 
but on the contrary, it was intended to extend to the time of Phcebe’s 
death, or that point in her life when she should cease breeding, or 
until the minor children, her owners, should arrive at lawful age. 
Now suppose Peter, the first child of Phoebe, had lived, and in a few 
days after this agreement was made, she had died, would, or could it 
be contended, that John, the defendant, was to have the whole avails 
of her purchase and his brother and sister be pennyless? Suppose 
she had a second child, and died or stopped breeding, then John and 
Joseph would get a little negro each, and Eliza would go with no- 
thing, even though Phoebe lived ; for we have seen that at the sale 
of Phoebe, she was regarded as joint property, and the proceeds di- 
vided among them. 
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This contract is s just such a an one as the statute of frauds does pro- 
vide no action shall be brought upon, whereby to charge any person 
—it is therefore not evidence to support an action, and ought not to 
have been admitted. ‘The Court below decided this defence could 
not be set up under the pleadings in this cause, but the defendant, to 
have availed himself of that defence, should have pleaded it specially. 
The plaintiffs count on a right of property, and of having been law- 
fully possessed, &c. The defendant takes issue by his pleas before 
noticed, on both these allegations ; but there is nothing said in the 
declaration of this right of property, derived through a verbal agree- 
ment made by the friends of the parties, when some, if not all, were 
too young to understand, and to be executed upon a contingency in a 
series of years. If a count setting up such right of property had 
been filed in the cause, it would have been demurrable, but not being 
there, there was no ground of demurrer, nor can we see what man- 
ner of plea could have availed the defendant to defeat the effect of 
this verbal agreement, as testimony against him. By his pleas, he 
has met the substantative issuable allegations contained in the dec- 
laration, and we think he is not bound to go farther and plead to any 
supposed allegations that may be framed by proof. If improper proofs 
are sought to be admitted, they should be objected to; and if proof 
of any agreement, void by the statute of frauds, is introduced, the jury 
ought to be instructed to disregard it. But a contract void by the 
statute of frauds, by reason of its not having been reduced to writing, 
while it remains executory, may nevertheless be made valid, having 
been executed by the parties bound by it. 

And this leads us to consider, that at the time the agreement in 
proof in this case was made, the parties in interest were all minors, 
and at least some of them too young to understand. The doctrine is, 
that the contracts and acts of an infant are in general voidable, and 
capable of confirmation when he comes of full age ; those alone be- 
ing treated as absolutely void, which are certainly, and in their na 
ture prejudicial to his interest—2 Greenleaf Ev., 292, Sec. 367 ;_ or 
incapable of being ratified. There is a distinction, however, be- 
tween those acts and words necessary to ratify an executory contract 
and those which are sufficient to ratify an executed contract. In the 
latter case, any act amounting to an explicit acknowledgement will 
operate as a ratification, as in the case of a purchase of lands, or 
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goode—if after coming of age he continues to hold the p svapety, ond 
treat it as his own, he will be liable for the purchase money. But 
in order to ratify an executory agreement made during infancy, there 
must not only be an acknowledgement of liability, but an express 
confirmation or new promise (or agreement) voluntarily and delibe- 
rately made, by the infant on coming of age, and with the knowledge 
that he is not legally liable, or bound by the original executory agree- 
ment. See 2 Greenleaf Ev., 293, and authorities there cited. The 
jury ought therefore, to have been instructed, that unless they belie- 
ved from the testimony, that after these minors all arrived at full age 
they all expressly agreed to ratify and abide by the verbal agreement 
in proof with the knowledge they were not legally bound by it, that 
they must find for the defendant. In other words, unless the jury 
believed from the testimony that after the arrival at full age of these 
parties, they ratified the verbal agreement made in their behalf by 
. Mr. Petty and his wife and their grandfather, [and the making a dis- 
tribution among themselves of Phoebe’s children belonging to them, 
or an express confirmation or new promise to abide by the agree- 
ment, would be evidence of such ratification, ] that the plaintiff, Mrs. 
Thoms, has no separate right of property in the slaves sued for, and 
cannot recover in this action. ‘There was also some proof going to 
show that none of the heirs claimed Peter, Flora, and Cornelia, the 
three who died, and who by the parol arrangement of the friends of 
the children, would have been assigned to John, and also going to 
show that John had been in possession of all the negroes, while his 
brother and sister remained with him, and they have never been de- 
livered to them. If the testimony sufficiently established these facts, 
of which the jury should be left to decide, then there was no suffi- 
cient evidence of an executed contract, and the jury ought to have 
found for defendants, and ought to have been so instructed. The de- 
cision and instruction of the Court below, so far as it is in conflict 
with the opinion and principles hereinbefore advanced, seems to a 
majority of this Court to be erroneous. 

Defendants urged before the Court that five years’ possession of the 
negro Sue, as in proof, was sufficient evidence for defendants to sup- 
port the plea of the statute of limitations in issue in this case. The 
Court decided it was not, and defendant excepted. ‘The Court char- 
ged the jury “ that the statute of limitations applies where the posses- 
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sion is adverse. Mere possession is not enough. If the jury are 
of opinion that the defendants had possession adverse to the claim of 
property of Mrs. ‘Thoms for five years anterior to the bringing of the 
suit, then the plaintiff cannot recover. But if the possession in de- 
fendant has been adverse, he setting up no claim but possession 
merely by permission of Mrs. Thoms, then the statute of limitations 
does not apply. And further, that where several slaves belong to 
several persons of the same family, the possession is in all.” To all 
which the defendant excepted. ‘The defendant urged that five years 
possession of Sue by the defendant, as in proof, was sufficient evi- 
dence of title, &c., to support the plea of the statute of limitations. 
The Court decided it was not. We think the position of the defen- 
dant in this particular, if allowed by the Court, would take from the 
jury their province of determining, from the testimony, whether in 
fact the defendant had had five years’ possession of the slave Sue, 
before suit brought for her. And the Court rightly said the statute 
of limitations applies where the possession is adverse. To deter- 
mine whether the possession was adverse, however, depends on cir- 
cumstances not contained in the instructions. Where persons of the 
same family dwell together, the possession of slaves living in the~ 
* same family will be presumed to be in him or her who has the right 
of property. And if their right of property be joint, the possession 
of one will be the possession ofall. But if they live asunder and in 
different families, the possession of one is not necessarily the posses- 
sion of another. It may or it may not be so ; that depends upon the 
circumstances of the possession, in relation to property claimed in 





severalty, but it is adverse if such possession has been commenced 
and continued under an assertion of right on the part of the possessor. 
We think, therefore, the charge to the jury should have been—If, 
from the testimony, they believed the plaintiff, Eliza D. Thoms, and 
the defendant, John A. Summerall, had not resided together in the 

j same family for five years or more, next before the commencement 
of the suit ; and if the jury further believed from the testimony, that 

the defendant had, during that period, held possession of Sue, the 
slave in controversy, under an assertion of right—that then the plain- 
tiff cannot recover in this action, being barred by the statute of limi- 
tations. But if they believed from the proofs, that the plaintiff, 
Eliza C. Thoms, was at any time, within five years next before the 
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commencement of this suit, in the actual possession of said slave as 
her own separate property, then they ought to find for the plaintiff. 

In the last of the charge, the Court says: “‘ Where several slaves 
belong to several persons of the same family, the possession is in 
all.”” This charge is of a nature to defeat the plea of the statute of 
limitations, where one member of a family sues another, though the 
latter had held slaves under a claim of separate property with the 
full knowledge of the former, for any number of years. And if the 
jury understood by it that the possession of the defendant was also, 
necessarily, the possession of Mrs. Thoms—they being persons of the 
same family—they were or might have been thereby mislead on the 
subject of possession ; and it is not perceived why such an instruc- 
tion, ex proprio vigore, would not defeat the plea. But a majority of 
this Court are not able to see the legal propriety of this instruction. 
Where the possession of property is in several persons, it is a joint 
- possession, or tenancy in common, and destroys the idea of separate 
property in any one. In this case, if the possession still remains in 
all the claimants, then there has been no executed contract of parti- 
tion, and consequently Mrs. Thoms, who sues in severalty, has no 
right to recover in her separate action against her co-tenant. This 
instruction is, therefore, erroneous, 

The opinion and instruction given by the Court below, being in 
some parts different from those herein contained, it is ordered and 
adjudged, that the judgment rendered by the Circuit Court in the 
premises be reversed and set aside ; and it is further ordered, that a 
venire de novo be awarded, and further proceedings be thereon had 
in conformity with this opinion. 


BALLZELL, J., dissented. 


I do not concur in the decision pronounced in this case, nor in the 
reasons given by the majority of the Court for its reversal. 

The bill of exceptions presents the questions for consideration, and 
the proper inquiry is, did the Circuit Court err in the instructions 
given to the jury, or in refusing those asked by the defendant 
below ? 

“The defendant urged that five years’ possession of the negro, as in 
proof, under the statute of limitations, was sufficient evidence of title 
in him—the Court decided that it was not.” The opinion admits 
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this to be right—as it says, “if allowed, it would take from the jury 
their province of determining from the testimony whether defendant 
had five years’ possession of Sue before suit.’” We do not differ in 
holding that there was no error in this ruling. 

“The defendant also objected to the evidence and proceedings, on 
the ground that it appeared by the evidence of the agreement to dis- 
tribute the negroes, the children of Phoebe, as they might be born, 
amongst the children—that said agreement was not valid under the 
statute of frauds, as an agreement not to be performed within a year 
from the making thereof, and not in writing.’’ A conclusive answer 
to this objection is, that it makes no motion, and presents no definite 
proposition. 

Objection is made to the evidence and proceedings. On this ground 
alone, the application was properly refused. Its object would seem to 
be—and this is what with propriety may have been done—to induce 
the Court to instruct the jury to overrule or disregard the agreement, 
as being irrelevant or incompetent—these being the only grounds for 
such a motion. 2 McLean, 596. It cannot be pretended that the 
evidence was obnoxious to either of these exceptions. The Court 
decided that this defence could not be set up under the pleadings in 
this case, but should have been pleaded specially. In this, I do not 
concur. If the agreement was void under the statute of frauds, and 
there was no evidence of its execution, the plaintiff must have failed 
for want of evidence to sustain his case. It is sufficient, however, 
that the objection was not tenable—it was properly refused, for other 
causes to be hereafter stated. 

The Court charged the jury that “ the statute of limitations applies, 
where the possession is adverse. If the jury are of opinion that de- 
fendant had possession, adverse to the claim of Mrs. Thoms, for five 
years anterior to the bringing of the suit, then plaintiff cannot re- 
cover ; but if the possession in defendant has not been adverse, he 
is setting up no claim but possession merely by permission of Mrs. 
Thoms, then the statute of limitations does not apply.”” This, also, 
was excepted to. If there be error in this, it is in being too favo- 
rable to the defendant. The true doctrine on the subject of posses- 
sion conferring right under a statute of limitations, is contained in the 
opinion of the Supreme Court of the United States, in Zeller’s lessee 
vs. Eckert, &c., sustained as it is by numerous authorities. It is 








312 SUPREME COURT 
Se —————————————————————————————— 














there said—*“ as the possession was originally taken and held in sub. 
serviency to the title of the real owner, a clear, positive and continued 
disclaimer and disavowal of the title, and assertion of an adverse 
right, and to be brought home to the party, are indispensable before 
any foundation can be laid for the operation of the statute. Other- 
wise, the grossest injustice might he practiced—for without such no. 
tice, he might well rely upon the fiduciary relation upon which the 
possession was originally taken and held, and upon the subordinate 
character of the possession, as the legal result of those relations.” 
4 Howard’s S. C. R., 296. The instruction, then, should have been, 
not only that adverse possession, but a clear, positive and continued 
disclaimer and disavowal of the title on the part of plaintiff, and 
assertion of adverse right to be brought home to the plaintiff, were 
requisite to sustain the plea of the statute ; nor was such an error a 
ground for reversal at the instance of the plaintiff in error—it was 
‘ an injury to his adversary, the plaintiff below, of which he alone can 
complain. 

The Court charged the jury—“ the action is not based upon the 
agreement entered into between Petty and wife and the Summeralls. 
If it was so based, then the statute of frauds would apply, provided 
the contract was executory. If the contract was executed, then the 
statute of frauds cannot apply ; and as to the fact whether the con- 
tract was executed or not, that would be a question for the jury.” 

I am of opinion that the statute of frauds has no application to the 
case. The statute very clearly contemplates contracts between in- 
dependent parties, and not the case of severance or partition between 
joint owners, which is rather the dissolution of an existing agree- 
ment, than the making a new one, and so do the books treat it. 
“The joint tenants’ estate in realty may be destroyed, without any 
alienation, by merely disconnecting their possession ; and, therefore, 
if two joint tenants agree to part their lands, and hold them in seve- 
ralty, they are no longer joint tenants, for they have no joint interest 
in the whole, but only a several interest, respectively, in the several 
parts.” 2 Black. Comm., 185. 

Boyd vs. Graves, decided by the Supreme Court of the United 
States, was the case of a division and ascertainment of the dividing 
line between the proprietors of adjoining lands, by consent of both 
parties, and the lands held for many years. An effort was made to 
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assert a 5 olaken advecesly - one of the parties, on ‘the ground of the 
statute applying, the Court say—“ it is not a contract for the sale or 
conveyance of lands—it has no ingredient of such contract. ‘There 
is no quid pro quo, and the Court do not consider it as a conveyance 
of title from one person to another.”” 4 Wheaton, 513. 4 Cond. 
Rep., 525. 

Again: “ A parol partition will be enforced.”” 25 Wendell, 434. 
5 Brevard, 97. 

In the case under consideration, the increase of the negroes was, no 
doubt, looked to, like the crop of the planter—the parties concluding 
to divide as they did, in preference to waiting until all the children 
should be born—just as three joint owners of a plantation should 
agree that the proceeds of the crop for the first year should be appro- 
priated to A., the next to B., and the third to C. Such a case is to 
be found in 16 Vermont, 169, between owners of a mill, to occupy 
severally, in proportion to their interests. 

The first position is, that the action is not based on the agreement— 
as it obviously was not—there being other evidence in the case 
equally important and essential to plaintiff’s recovery. It is not ma- 
terial to inquire, whether the statute would apply to an executory 
agreement—the more correct position is, that, independent of the 
statute, a joint owner cannot maintain an action upon a mere agree- 
ment to divide. 

The last position is, that “the statute of frauds cannot apply if the 
contract is executed.” ‘This proposition is too plain to be questioned. 
An agreement executed is the case of “a sale and delivery of an ar- 
ticle for a price paid,” to use the language of Chancellor Kent in his 
Commentaries, 4 Kent., 450. The point is also expressly decided 
in Craig vs. Vanpelt, 3 J. J. Marshall, 489. 

The third proposition asserted is, that “‘ whether the contract was 
executed or not was a question for the jury.” Whether the agree- 
ment was in fact carried into execution, depended upon the testimony 
of witnesses, some of whom differing in their statements, it became 
the duty of the Court to refer the question to the jury. In this I per- 
ceive no error. 

The remaining instruction is, that “ where slaves belong to seve- 
ral persons of the same family, the possession is in all.” This also, 
I think, is erroneous. The general rule is, that the property of per- 

40 
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sonal chattels draws to it the possession, and this whether the owners 
reside separately or in the same family. The instruction, however, 
was favorable to defendant below, and to the prejudice of his adver- 
sary, and for the reasons already stated is not the ground of reversal. 

It is insisted by counsel for plaintiff in error, that “there is no 
proof of performance on either part—none of any distinct and inde- 
pendent possession of Mrs. Thoms.” There is no instruction asked 
which can raise this question in this Court—it was not presented in 
the Court below by a motion for a non-suit, or for instructions to the 
jury to find for the defendant, or that the plaintiff was not entitled to 
recover. We have seen that the instructions given were not erro- 
neous. Where, then, is the authority for raising a question of fact 
not presented by the bill of exceptions? There is none. In Zel- 
ler’s Lessee vs. Eckert, the Supreme Court say, so far as error is 
founded upon the bill of exceptions incorporated in the record, it lies 
_ only to exceptions taken at the trial to the ruling of the law by the 
judge, and to the admission or rejection of the evidence. 1 Bac. Ab., 
279. Bull, N. P., 316. Beyond this, we have no power to look 
into the bill on a writ of error, as it is the creature of the statute and 
restricted to the points stated. We have no concern in a writ of er- 
ror, with questions of fact, or whether the finding of the jury accords 
with the weight of the evidence. The law has provided another rem- 
edy for errors of this description, namely, a motion in the Court be- 
low for a new trial onacase made. 4 Howard S. C. R., 297. The 
point was directly presented to the same Court in the case of Garrard 
vs. Lessee of Reynolds. ‘“ This Court is not called upon to express an 
opinion whether as matter of law, there was any evidence to be sub- 
mitted to the jury going to establish the intermarriage at or before 
the time mentioned, because, although this ground was taken by the 
counsel in the course of the trial below, on a motion for a non-suit, 
and was overruled, no exception was taken to that decision. The 
point is therefore not before us.’”” 4 Howard S. C. R., 126. 

In Binney vs. The Chesapeake and Ohio Canal Company, the 
Court say : “the counsel for defendant have insisted, that if the cause 
cannot be decided upon its supposed real merits, it ought to be re- 
manded to the Circuit Court for the purpose of receiving such modi- 
fications as will bring before the Court those questions of law on 
which the rights of the parties depend. Where error exists in the 
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proceedings of the Circuit Court which will justify the reversal of its 
judgment, this Court may send back the cause with such instructions 
as the justice of the case may require. But if, in point of law, the 
judgment ought to be affirmed, it is the duty of this Court to affirm it. 
We cannot reverse a decision which conforms to law, and remand a 
cause for further proceedings. By C. J. Marshal, 8 Peters, 219. 

The same enlightened Court, in the case of Hepburn vs. Dubois, 
on this subject, use the following emphatic language: “In urging 
upon this Court a review of the parol evidence in the record, we 
think the counsel of the plaintiff in error have asked us to transcend 
the limits prescribed to our action on questions of fact, by an uniform 
course of decision from the first organization of this Court, which has 
been repeatedly defined during the present term, unanimous in our 
opinion on the law, though sometimes differing in its application to 
particular cases. This Court is committed in language which it 
neither can nor desires to recall, because that power which we are 
bound to obey has spoken to us and all the Courts in the United 
States in terms most imperative. The trial by jury is justly dear to 
the American people. It has always been an object of deep inter- 
est and solicitude, and every encroachment upon it has been watched 
with great jealousy. One of the strongest objections originally taken 
against the Constitution of the United States, was the want of an ex- 
press provision securing the right of trial by jury in civil cases. As 
soon as the Constitution was adopted, this right was secured by the 
seventh amendment proposed by Congress, and which received an 
assent of the people so general as to establish its importance as a 
fundamental guaranty of the rights and liberties of the people.”’ 12 
Peters, 376. 

It must be admitted that the power of reversal has been carried to 
a greater extent in this Court, especially in the cases of Ponder vs. 
Parkhill’s administrators and Camp vs. the same, decided in 1848. 
The defence mainly relied upon in these cases was matter of estop- 
pel, sustained and controverted by a number of witnesses on both 
sides. It was submitted to the jury by the Court below with instruc- 
tions predicated upon this variance in the testimony, who found in 
favor of plaintiff and against the defence setup. The Supreme Court 
find no error in the instructions, as they do not notice them, but 
“looking at the facts” and coming to a conclusion in conflict with 
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that which the jury, in their exclusive province, had deliberately at- 
tained, they set the verdict aside, and reversed the judgment. They 
even go further—if that indeed be possible—as if the entire case had 
been submitted to them by consent of parties, to be tried without a 
jury—they adjudicate without any pleading, instruction, or exceptlon 
justifying it, that “ the right of property in the slaves in contest passed 
by the sale to the defendant,” p. 275. Other cases, scarcely less 
exceptionable, but asserting the same power in a form not so obvi- 
ous, have also received the sanction of this Court. I cannot but think 
that the course of the decision in this case is subject to the same ex- 
ceptions. 

Instructions are directed to be given by this Court on a new trial 
to be had in the Court below, which I propose to consider. The 
first is, that if, from the testimony, the jury believe that the plaintifl, 
Mrs. Thoms, and defendant, John A. Summerall, had not resided to- 

gether in the same family for five years or more next before the 
" commencement of this suit, and if they further believe that the defen- 
dant had during that period, held possession of Sue, the slave in con- 
troversy, under an assertion of right, that then the plaintiff cannot 
recover in this action, being barred by the statute of limitations. 
But if they believe, from the proofs, that the plaintiff, Mrs. Thoms, 
was at any time within five years next before the commencement of 
this suit, in the actual possession of said slave as her own separate 
property with the knowledge and consent of defendant, then they 
ought to find for the plaintiffs. Now why the difference in the appli- 
cation of the rule of law between these parties? Why this most ev- 
ident advantage under like circumstances, in favor of defendant over 
his sister? On his part, possession for five years under an assertion 
of right, is made to defeat her suit and secure the property to him. 
To entitle her to it actual possession as of her own separate property, 
with the knowledge and consent of the defendant, is required. If as- 
sertion of right, with possession, give right of property to one joint 
owner, why not to the other? If actual possession as of separate 
property with the knowledge and consent of his co-tenant, is made 
indispensable as to one joint tenant, does not the same rule prevail 
as to the other? But an obvious objection to the first instruction is, 
that there is nothing on the record to justify it. Nota single witness 
testified as to any assertion of right on the part of John Summerall. 
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The witnesses depose to a distinct admission and assertion by him, 
that the property was in his sister—his own witness, Vandergriff, 
deposes at most, that she was called undivided property, that is, not 
the property of John, but of all the brothers and sisters. These in- 
structions are clearly opposed to the case of Zeller’s Lessee vs. Eck- 
ert, as to the possession under the statute of limitations, the only 
pretence of title set up for John A. Summerall. But where is the 
authority for granting any instructions after the Court has, in this 
particular point of adverse possession, sustained the instruction given 
by the Court below ? It is not the practice nor within the power of 
an appellate Court to frame variant and contradictory instructions ac- 
cording to their own suggestions, except in case of a reversal of the 
instruction given. Ifthe instruction had been declared erroneous, 
then the authority exists ; otherwise I regard it as an act of original 
jurisdiction not justified by law, but obnoxious to all the objections 
raised against a Court deciding on the controverted facts of a case. 

The same objection applies with increased force to the other in- 
struction directed to be given, that “ unless the jury believed from the 
testimony, that after these minors all arrived at full age, they all 
expressly agreed to ratify and abide by the verbal agreement in 
proof, with the knowledge they were not legally bound by it—in 
other words, unless they believed that, after the arrival at full age of 
these parties, they contracted and agreed to be bound by the verbal 
agreement made in their behalf, and in pursuance of such agree- 
ment, actually made a distribution amongst themselves of Phcebe’s 
children belonging to them—that the plaintiff, Mrs. Thoms, had no 
separate, but a joint right of property sued for, and cannot recover 
in this action.”” Now, the defence of infancy had not been raised 
in the pleadings by the instructions below, nor by the bill of excep- 
tions, nor has it a connection with the instruction which gives rise to 
it, which was in reference to the statute of frauds. A party may 
waive a defence, and it is not, I respectfully submit, the province of 
this Court to set up and impose upon him such as he has waived.— 
The instruction is still more objectionable, in assuming a position at 
variance with the facts—the testimony in the record—in deciding that 
the agreement and evidence showed a contract executory, and not 
executed. Now, this subject was expressly submitted to the jury, and 
they found it executed. How, then, can the Court assert a different 











318 SUPREME COURT 











Summerall vs. Thoms and wife.—Opinion by Justice Barrze.. 





conclusion ? Is it lawful thus to pass upon the facts—to substitute 
the judgment and opinion of the Court in a matter of contradictory 
testimony, in place of the verdict of a jury? The evidence to show 
that the agreement was executed has been already reviewed—what 
is there to show that it was executory ? 

After stating that a different kind of ratification is required in one 
case from the other, we are informed that the case under considera- 
tion is executory. I propose to test the accuracy of this conclusion. 
The distinction between executory and executed contracts is thus 
stated by Chancellor Kent: “ if, for instance, one person sells and 
delivers goods to another for a price paid, the agreement is executed, 
and becomes complete and absolute ; but if the vendor agrees to sell 
and deliver at a future time, and for a stipulated price, and the other 
party agrees to accept and pay, the contract is executory, and rests 
in action merely.” 4 Kent, 450. Striking out then, and disregard- 
ing all the testimony, but that of the agreement itself; and we have 
‘an executory contract, resting in action—a right to be enforced by 
suit merely. Connect with the agreement actual possession and 
ownership—the assertion of right—a failure to assert claim in oppo- 
sition, and we have an executed contract—the very case presented 
by the record. But there is no authority for this disregard of the 
testimony in the case, any more than there is in predicating an in- 
struction upon an imperfect view of the evidence, or giving a new 
instruction, when the old one is sustained. The quotation from 2 
Greenleaf on Evidence, is unfortunate in not applying to the case. 
The subject treated of by the learned author was the defence of in- 
fancy to an action of assumpsit, which he states “ may be avoided by 
showing that the consideration of the promise was necessaries fur- 
nished to him; or, 2d, a ratification of the contract by a new 
promise, after he came of age.” § 364. Under this last head, he 
makes the remarks quoted by the Court, which, if extended a sen- 
tence farther, would have shown, beyond doubt, their true object and 
purport. “ An explicit acknowledgment of indebtment, whether in 
terms or by a partial payment,is not alone sufficient—for he may re- 
fuse to pay a debt which he admits to be due ;”” thus showing that 
the clause was applicable to debts or engagements of the infant, 
upon which he might be sued, after he came of age. Much more 
pertinent and to the point are the remarks of Lord Mansfield, in 
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the case of Zouch vs. Parsons—“ Miserable must the condition of 
minors be, if they could do no binding acts. The law, therefore, 
at the same time that it protects their imbecility and indiscretion 
from injury, through their own imprudence, enables them to do 
binding acts for their own benefit and without prejudice to themselves, 
for the benefit of others.” 

“If an infant does a right act which he ought to do, which he was 
compellable to do, it shall bind him, as if he makes equal partition, 
if he pays rent, &c., the authorities are express and the reason de- 
cisive, that generally, whatsoever an infant is bound to do by law, the 
same shall bind him, albeit he doth it without suit of law. A right 
and lawful act is not within the reason of the privilege which is given 
to protect infants from wrong. His being compellable by any means 
and in any way to do it, proves the act to be substantially what he 
ought to do. A third rule deducible from the nature of the privilege, 
which is given as a shield and not as a sword, is, that it shall never 
be turned into an offensive weapon of fraud or injustice.” 3 Bur- 
: rows, 1801-2. 

It will not be difficult to maintain that this partition, so far as John 
Summerall was concerned, was an equal one. His sister and bro- 
thers had reason, not he, to complain of its inequality. When made, 
there was but one child of the negress alive, which is assigned to 
him by the agreement, the others were to have but the prospect of 
those to be born. Seven children were born to Pheebe, to three of 
which he was entitled as having first choice, whilst they were enti- 
tled only to two. He was the oldest brother, and best able and most 
competent of all to judge of the arrangement, and profiting so largely 
by it, it is therefore presumable that he was its author or greatly in 
favor of it. If, after obtaining his allotment and receiving his share 
according to the agreement, the negroes received by him die, is it to 
be tolerated that the deficiency shall be compensated by his brothers 
4 and sisters ? Shall he, on that account, be permitted to disaffirm his 
agreement and bring an action extending over the range of near 
twenty years, and that too against a sister having claims upon his 
generosity, his care and his protection? This would indeed be al- 
lowing him to use his privilege as a sword, and to turn it into a most 
offensive weapon of injustice. The above view of the English Courts 
is confirmed by the American authorities. ‘A parol partition of 
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lands between tenants in common, when fair and equal, and followed 
by a due execution of it, is binding on all, whether wives or minors.” 
9 Watts & Sergt., 127. “ Where an executrix was also devisee of 
slaves in common with other executors, and held them for many 
years, this is evidence there was a division.”” 3 Monroe, 276. 

Supposing, however, this agreement was voidable at the option of 
John A. Summerall, when is it to be exercised, and how long does 
the privilege exist? It will be discovered that the law is by no 
means silent on this subject. The omission to disaffirm a contract 
within a reasonable time, has been held sufficient evidence of a rat- 
ification. Chief Justice Dallas says, “the infant is bound to give 
notice of the disaffirmance of a voidable contract in a reasonable 
time, (four months he thought reasonable in that case.) This prin- 
ciple is recommended by its justice and general convenience. It 
is unjust that the infant, after his arrival at maturity, and the lapse 
.of a reasonable time, should hold the scales in his hands and de- 
cide as future circumstances should incline.”” Chancellor Kent 
says, “ where the contract is voidable, slight acts and circumstan- 
ces will be a ground from which to infer assent.” 2 Kent., 237. 
** His confirmation of the act or deed of his infancy may be justly in- 
ferred against him after he has been of reasonable age, either from 
his positive acts in favor of the contract, or from his tacit assent un- 
der circumstances not to excuse his silence.”” 2 Kent, 195. “ Ac- 
quiescence merely for an unreasonable time is an act that denotes an 
intent not to rescind the contract.”” 6 Connect., 506. 9 Vernon, 
368. 

If the judgment and decision be in favor of defendant, as would 
seem to be the inevitable result from the opinion of the Court and the 
instructions directed to be given, the three brothers and sisters will 
then occupy their first position of joint tenants. Will John A. Sum- 
merall, on an account to be taken by a Court of Chancery for a di- 
vision of the property, be charged with the three negroes he has re- 
ceived, and bring them into account, or are they to be rejected, and 
his brother and sister to account to him for those received by them 
and pay him? I cannot think that any Court of Equity would hesi- 
tate for a moment to affirm the agreement, and to hold the parties all 
bound by it. ‘To turn these parties round to a suit in Chancery for 
a new adjustment of matters long since settled between them by pos- 
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itive agreement well understood and acted upon for years, never com- 
plained of until recently, and merely because one of them originally 
having an advantage over his younger brother and sister loses it 
through accident or otherwise, is a proceeding to which [ can never 
give my assent. 

it is not in evidence as to the precise time when John Summerall 
came of age. One of the witnesses, Fennimore, says: ‘ He heard 
John say, that Sue belonged to Eliza. John was of age—he was 
not married at the time—it was eight, or ten, or twelve years since.” 
John married in 1835—Thoms married in 1845. Now Petty, who 
made the sale of the negro, and seems acquainted with the circum- 
stances, says: “ He don’t know of the agreement being disputed, 
until after the marriage of Thoms.”’ His own brother, who had lived 
with defendant until the year 1843 or 1844, never heard him claim 
Susan ; and his possession of the girl would seem to have been ow- 
ing to his better fortune of having a home and family, whilst his sis- 
ter, as stated by one of the witnesses, “had no home for Sue.” If 
this was not an affirmance of the agreement and ratification, not 
only implied but express, then I confess I am at a loss to understand 
the authorities. 

I have not alluded to another feature in the case of no little con- 
sequence in its consideration. ‘This arrangement was made by the 
guardian of the children with their consent—he bought the negress 
and sold her (in legal presumption) afterwards before the children 
came of age—he -had a right to sell her children after they were 
born, so soon as they could, with propriety, be separated from the 
mother. The general rule is, that it is the “duty of a guardian to 
sell the personal property.” 1 Vern., 335, 403. Reeves’ Dom. 
Rel., 326. 

In case of sale of these children, his account before the Judge of 
Probate with each of them, would be separate for his portion—this, 
itself, is partition in a different manner. What, then, is to prevent a 
division of the specific property without sale amongst his wards, if 
he judges it proper and to their interest. Having done so, his ar- 
rangement could only be set aside on the score of fraud. Field vs. 
Schieffelin, 7 John. Chy., 155. 

In every point of view in which I have been able to regard the 
case, | see no reason to disturb the verdict and judgment of the 
Court below. 4] 
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Barnarp Apams, & Co., vs. Wu. D. Mosetey, Receiver, ET AL. 


An arrangement made by a surety, under and by virtue of which property mort- 
gaged was left in the hands and subject to the control and management of 
the debtors, with the intent that by the rents, issues and profits they might 
diminish or pay off and discharge the mortgage debt for which the surety 
was bound, and thus save the property from sale at a time when it was sup- 
posed, if offered, it would be sacrificed, is not fraudulent, as tending to “ de- 
lay, hinder, or defeat creditors.” Nor is such an arrangement fraudulent, 
though made after a decree of foreclosure has been rendered, and an order 
of sale made, by which the surety was directed to take possession of the 
mortgaged property, as receiver and commissioner, and to sell, as he might 
be required by the creditor, and apply the proceeds to the payment and ex- 


tinguishment of the mortgage debt. 


On the 17th day of July, 1847, Charles Barnard, Abel Adams, 
George M. Barnard and Charles Larkins, merchants, trading as 
Barnard, Adams & Co., filed their bill for relief and discovery in the 
Circuit Court of Jefferson County, against William D. Moseley, 
Daniel S. Graham, George W. Gelzer and William J. Bailey, ad- 
ministrator de bonis non of Abram Bellamy, deceased—setting forth 
and showing that complainants, on the 4th day of November, 1845, 
in the Circuit Court of Jefferson County, obtained against Daniel S. 
Graham a judgment for the sum of $798 49-100, and that execu- 
tion issued thereon according to law, but that no property of said 
Graham could be found liable and subject to be seized under and by 
virtue of said execution. That prior to the rendition of said judg- 
ment, Graham executed jointly with one George W. Gelzer a mort- 
gage on all the property owned by him, to Stephen Woolf and Wil- 
liam Blackburn, to secure them against loss or damage, by reason of 
their suretyship for said Graham and Gelzer, on their certain pro- 
missory notes, to the estate of Abram Bellamy. That, at the Spring 
term of the Court, in the year 1843, a decree was made by consent 
of said Graham and Gelzer, in favor of William Bellamy, executor 
of Abram Bellamy, and Solomon E. Mathers, administrator of Ste- 
phen Woolf, and William Blackburn, foreclosing said mortgage, and 
subrogating the executor of Abram to all the rights of the said 
Woolf and Blackburn, and ordering a sale of the mortgaged property 
to pay and satisfy the debt due to the Bellamy estate, and appointing 
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William D. Moseley, receiver and commissioner of the mortgaged 
property. That Moseley, immediately after the rendition of said 
decree, took into his possession the land, steam saw mill and negroes 
in the mortgage and decree mentioned, and continued to hold them as 
receiver, by the direction and consent of the executor of Abram Bel- 
lamy, until the first Monday in March, 1847, a period of nearly four 
years—so that the property could not be seized or levied on under 
execution, thereby, as the bill alleges, hindering, delaying and de- 
frauding other creditors, and particularly complainants, who have 
been execution creditors of said Graham since November, 1845, in 
the collection of their just debts. The bill charges that the property 
mentioned in the decree was not the joint property of Graham and 
Gelzer, but that each held and owned a part thereof separately. 
That the rents, issues and profits of the mortgaged property during 
the four years it was held by Moseley were amply sufficient to pay off 
and discharge the debt due the estate of Bellamy. That the rents, 
issues and profits, as complainants have been informed and believe, 
have been misapplied or squandered by said Moseley ; and that the 
items in the account of the receiver, in which he gives himself 
credit for expenses paid in negro hire, &c., are incorrect; and that 
they are made up by Graham and Gelzer to conceal the fact, that 
the rents and profits of the mortgaged property have been received 
by them, and have gone into their own pockets. That, on the said 
ist Monday of March, 1847, the said Moseley proceeded to sell, un- 
der said decree, enough of the mortgaged property to pay an alleged 
balance of $7,481 67-100 still remaining due to the estate of Bel- 
lamy—when in fact, if the rents and profits of the property had been 
properly applied, the whole debt would have beenextinguished. That 
in making sale of the property, he sold the individual property of 
Graham, and that the negroes not sold were the property of Gelzer, 
and, therefore, not subject to complainants’ execution—which, as 
complainants’ allege, was in fraud of their rights, and, therefore, in- 
sist that the proceeds of the sale of Graham’s property, or so much 
thereof as may be necessary for the purpose, should be paid over te 
them in satisfaction of their execution. 

The bill also states the receiver not only sold the property of 
Graham, mentioned in the mortgage, but that he seized and sold three 
negroes, March, York and one whose name is not known, and eight 
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mules, not included in the mortgage or decree, and which, com- 
plainants say they are informed and believe, were the individual 
and separate property of Graham, and subject to their execution ; and 
that said Moseley applied the proceeds of the sales of said slaves 
and mules to the satisfaction of said mortgage debt. Complainants 
allege the death of William Bellamy, executor of Abram Bellamy, 
since the rendition of the said decree, and that no proceedings have 
been taken, or were taken prior to the sale, to revive it in favor of 
William J. Bailey, administrator de bonis non. 

The bill prays an injunction against Moseley, restraining him from 
paying over the proceeds of said sale to the estate of Abram Bel- 
lamy, and from delivering up to Gelzer or to Graham, the negroes 
mentioned in the decree, and remaining unsold in the custody of 
Moseley as receiver, which injunction was granted and issued on the 
17th July, 1847. 

On the 19th day of March, 1849, Moseley filed his answer, ad- 
* mitting the statements of the bill as to the mortgage of indemnity 
and the decree made thereon in favor of Bellamy; in 1843, but in- 
sists that these proceedings were without fraud. That defendant had 
become security for the payment of the mortgage debt, with a view 
to give time to Graham and Gelzer to pay it by the use of the mort- 
gage property. That he was appointed receiver, as alleged in com- 
plainants’ bill, but that for the purpose of assisting Graham and Gel- 
zer in their embarrassment, he having become their security to Bel- 
lamy, he left the property in their hands and subject to their direction 
and management for the very purpose of enabling them, by time and 
the use of the property, to work out of their difficulties and to pay off 
and discharge the debt. That the decree referred to in complain- 
ant’s bill was entered by consent of all parties, and that defendant 
was appointed receiver in order that he might control the property, 
if circumstances required it, and save himself from loss by reason of 
his securityship. ‘That it was well understood at the time of the de- 
cree, that Bellamy would not press for his debt so long as there was 
a reasonable prospect that Graham and Gelzer would pay the debt 
through the means and use of the mortgaged premises. That defen- 
dant considered himself, (being security) the only party in danger in 
permitting the property to remain in the hands of Graham and Gel- 
zer. That he suffered it so to remain having the fullest confidence 
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in their integrity and honesty, and for the reason also that they were 
acquainted with all the business touching the management of the 
mill. That defendant’s sole object in becoming in any wise connec- 
ted with the indebtedness of Graham and Gelzer was to prevent a 
sale of their property at ruinous rates, entertaining the hope, that by 
the profits of the mill, they would be enabled to reduce the amount 
of their indebtedness very considerably, and that if they should be 
compelled to sell, that they might be able to do so at a future time 
with much greater advantage. That the sale made by defendant in 
the year 1847, was made when property had risen in value, no ob- 
jection to the proceeding being urged by Graham and Gelzer. That 
defendant was only bound to sell property to pay the debt for the col- 
lection of which he was appointed receiver, and for the payment of 
which he was security. That having done this, he was bound to 
pay over the balance or surplus to Graham and Gelzer, and to return 
the property unsold to the party to whom it belonged. That com- 
plainants were strangers, of whom and of whose claim he knew no- 
thing in his office of receiver. Defendant filed with his answer an 
account exhibiting the expenses of the mill and showing the nett 
proceeds after payment of all expenses during the years 1843, ’44, 
’45, and 46, to be only $1201 60. The answer therefore, denies 
that the rents, issues and profits of the property were sufficient to 
pay the debt for which the aforesaid decree was rendered. 

The separate answers of Graham and Gelzer are to the same ef- 
fect as the answer of Moseley, with respect to the matters therein 
stated. With regard to the negroes York and March, and the mules 
alleged in complainants’ bill to be the property of Graham, the an- 
swer of Graham states that they were purchased after the decree 
rendered in favor of Bellamy, and with the individual means of Gel. 
zer. That he, defendant, had no interest in them. 

The following statement of sales of property made under the decree 
by William D. Moseley, receiver, was filed with his answer : 


Property. Purchaser. Amount. Remarks 
Slave Noah, W. J. Bailey, 1205 00 Paid. 

« Athur, Gelzer, 850 00 “ 

“Mary, Gelzer, 100 00 “6 

‘¢ Samson, Ross, 477 00 66 


“ Nero, Finlayson, 375 00 “ 
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“ March, Branch, 655 00 Note. 

“ York, Branch, 687 00 Note. 

pean, eee West, 600 00 Paid. 

Steam mill, Moseley, 2105 00 Note. 

One mule, Powell, 90 00 Paid. 
as. Gamble, 55 00 “ 
a 9 Anderson, 81 00 “ 
e © Gamble, 69 00 “ 
* & Gamble, 71 00 “ 
Fey © Stephens, 62 00 7 
» * Stephens, 63 00 “ 
e. «<4 Andrews, 38 50 os 

Total, ° ‘ ° - $7,583 50 


The notes given by Moseley to Bellamy, the one for the sum of 
. $2,411 90-100, the other for the sum of $4,542 40-100, on both 
which was endorsed a statement to the effect that they were given 
as security for a debt due to William Bellamy, executor, from D. 8. 
Graham and G. W. Gelzer, were also on file as proofs in the cause. 
At a Circuit Court for the County of Leon on the sixth day of No- 
vember, 1849, this cause coming on to be finally heard, upon bill, | 
answers, exhibits and proofs on file—it was ordered, adjudged and 
decreed, that the injunction heretofore granted in this case, be dis- 
solved, and that the bill be dismissed, &c. 
From which decree complainants appealed. 


Branch, for appellants : 

Ist. The law will not allow a judgment creditor to use his judg- 
ment as a cover to keep off other creditors. ‘The language of the 
statute (Thomp. Dig., 215) is, “ and every bond, note, contract, suit, 
judgment and execution, which shall hereafter be had, made, &c.”’ 
Decrees in Chancery stand on the same footing as judgments at law. 

Thomp. Dig., 461. i 

All the facts of this case show that it is a decree or judgment, or 
suit, within the statute of Florida, to hinder, delay and defraud cred- 
itors. The fact that Bellamy, or rather Moseley, who seems to have 
been in fact both judgment creditor and receiver and commissioner, 
kept the property about four years without making a sale as directed 
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e, and permitted it to remain all the while in the posses- 
sion and use of the defendants, allowing them to receive the rents 
and profits, was a fraud on the junior execution in favor of the com- 
plainants in this suit, which will deprive the decree of its prior lien, 


and postpone it to the junior execution in favor of complainants in 
this case. 


in the decre 


But there is another fact which seems to be conclusive on this 
head. The answers of Moseley, Graham, and particularly of Gelzer, 
admit and claim that it was an arrangement made with the view and 
for the purpose of giving the defendants in the decree an opportunity 
to work out the debt. "That the decree was taken with this view, 
and Moseley appointed receiver and commissioner with this view. 
It cannot be presumed the Court rendering the decree was cognizant 
of an arrangement which proposed thus to use its powers. A decree 
or judgment rendered not for the purpose of enforcement, would make 
a mockery of the proceedings of our Courts of justice, bring them into 
contempt and bring its mandates down to be regarded as merely 
“ brutum fulmen.” In the legitimate exercise of its powers, it ren- 
dered the decree and appointed a receiver and commissioner to carry 
that decree into effect, who had no right to evade it in order to exer- 
cise any feelings of benevolence or philanthropy towards the defen- 
dant. Berry vs. Smith, 3 Wash. C.C. R., 62. ‘Twyne’s Case and 
notes in Smith’s Leading Cases. 

In the above case of Berry vs. Smith, Judge Washington says, 
“Tn consequence of the delay in the due execution of the writ, the 
time has been so long as to warrant’ a presumption of a design to 
protect the property, which, in contemplation of law, amounts to a 
fraud, however innocent and praise worthy, on the ground of benev- 
olence, the motive might be which induced it.” 

In this case, it is not a presumption, but a fact boldly avowed and 
relied upon by the defendants in their answers. 

2d. That the decree having directed rents, issues and profits to be 
applied “ exclusively’”’ to the payment of the mortgage debt, the pay- 
ment of them over to the defendants for about four years, was in vio- 
lation of the decree, and a fraud upon the rights of the complainants. 
That had they been so applied, the mortgage debt would have been 
fully paid thereby, and the separate and individual property of Gra- 
ham been left liable to be taken under complainants’ execution. 
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By statement furnished by the receiver, Moseley, and appended to 
bill, and which is admitted to be correct, it appears, that the pro- 


ceeds of the mill amounted to * - - - $14,899 60 
Sale Ist March, 1847, ‘ . - . $7,481 67 
Total receipts by receiver, - - - + $22,381 27 
From this, deduct the mortgage debt, which on 

lst March, 1847, amounted to, s “ - $8,707 90 
Leaving balance in hands of receiver of = - $13,673 37 


This large balance of $13,673 37, is sought to be absorbed by 
expenses, not one item of which does the receiver say is correct, or 
was paid by him, or even known to him, and to support which not a 
single voucher is produced, and every item of which is without dates, 
yet the Court below allowed them. 

If the Court will take the trouble to examine this formidable list 
of expenses, it will be irresistibly forced to the conclusion that they 
have been trumped up for the occasion. The fact that $13,673 37 
of expenses were incurred by a receiver appointed by the Court to 
sell specified property and collect therefrom $8,707 90, if not evi- 
dence of bad management, at least too plainly indicates the nature of 
the whole transaction, to be easily mistaken. The Court will ob- 
serve that no authority is shown under which the receiver and com- 
missioner had the right to expend one dollar. The decree directs 
the proceeds, the rents and profits, to be applied exclusively to the 
payment of the mortgage debt. A receiver has no powers not ex- 
pressly granted him in the order appointing him. For powers of a 
receiver, see 2 Story Eq., 134-5. 

3d. The reason assigned in all the books for the appointment of a 
receiver, is, that the fund or property may be taken out of the hands of 
the debtor and a waste thereof prevented. It was a fraud, therefore, to 
permit it to remain in the hands of the defendants. 2 Story Eq., 
134-5. 

4th. Complainants contend that the decree became null and void, 
and in fact was satisfied by Bellamy’s taking the notes of Moseley, 
the receiver and commissioner, for the debt—(see testimony of Budd, 
which contains copies of notes,) and that neither Moseley nor Bel- 
jamy had a right to keep the same alive so as to hold the property, 
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and that he had no right to sell under the same. Noy’s Maxims— 
Reed vs. Pruynn, 7 John. R., 426. Sherman vs. Boyce, 15 John. 
R., 443. Martin vs. Condy, 1 How. 8S. C. R., 417. 

5th. That when a creditor has two funds out of which to make 
his debt, and another has only one, a Court of Equity will compel 
him having the two funds to resort to that first on which the other 
has no claim. 1 Story Eq., 588. 

In this case there were three funds or species of property out of 
which to make the mortgage debt. 1st. The partnership property 
of Graham and Gelzer. 2d. The individual and separate property 
of Gelzer contained in the mortgage. 3d. The individual and sepa- 
rate property of Graham contained in the mortgage. 

As these three funds confessedly amount to much more than is ne- 
cessary to pay the mortgage debt, the two first mentioned classes 
should have been exhausted before the third (which alone is respon- 
sible for debt of complainants) was taken. Instead of pursuing this 
equitable rule, the order has been reversed, and the individual and 
separate property of Graham has been exhausted, leaving most of 
that belonging to Gelzer individually, untouched. In this way com- 
plainants have been deprived of all remedy, and their debt made a 
total loss. 


Archer, for appellee. 


The bill alleges a judgment in November, 1845, in favor of com- 
plainants against Graham. This is admitted by defendant. Also, 
that in May, 1843, judgment or decree was rendered upon a mort- 
gage executed by Graham and Gelzer. The decree is exhibited, 
see page 10. The bill again alleges that the receiver, under in- 
structions from William Bellamy, held the mortgaged property nearly 
four years, so that the same could not be levied on by complainants, 
and that such proceedings hindered and delayed creditors. The an- 
swers satisfactorily explain the conduct of the receiver and of Bella- 
my, and deny the fraud, and no proof is adduced to the contrary. 

The arrangemant intended by the decree was virtually this, that 
the mortgagors, notwithstanding the foreclosure, should continue in 
possession, and be allowed further time to redeem the mortgage of 
Bellamy’s estate. This was no fraud upon Barnard, Adams, & Co. 
On the contrary, it was to their benefit. IfGraham actually got 
42 
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$14,000, which should have been paid to Bellamy’s estate, but which 
was not paid, he is the better able to pay Barnard, Adams, & Co. 
It is clear that the delay was for the benefit of the debtors, to assist 
them and improve their means, and consequently operated rather to 
the benefit of their other creditors. 

The bill further alleges that Noah and Arthur belonged to Gra- 
ham, and this is admitted ; also, that the land and mill belonged to 
Graham, but this is denied. These last were the joint property of 
Graham and Gelzer. ‘The bill also alleges and admits that the other 
slaves belonged to Gelzer. Complainants insist that including the 
property of Graham and Gelzer in one mortgage is a fraud. But no 
fraud in fact is proved, and certainly cannot be inferred from the 
mortgage. 

The bill then charges that the rents and profits of the mill for four 
years were sufficient to pay the mortgage debt. This is denied by 
. the answers, and no proof to the contrary is adduced. The bill re- 
fers to Moseley’s accounts to prove the allegation last mentioned, and 
charges that the credits claimed are “ vamped up”’ by Graham and 
Gelzer for the occasion. But no proof is offered to sustain any part 
of the complainants’ charges and insinuations. 

The bill then charges that Moseley sold in March, 1845, all of 
Graham’s property and only a part of Gelzer’s, and that he should 
have raised the money exclusively out of Gelzer’s property, so as to 
leave Graham’s property subject to the execution of complainants. 
But it seems that more of Gelzer’s property was sold than of Gra- 
ham’s, and certainly there is no justice in the position that all of 
Gelzer’s property should have been sold to pay the whole debt when 
there was property of his joint debtor equally bound. 

The bill charges that York, March, another slave and the mules 
belonged to Graham, and that Moseley took them and sold them, al- 
though they were not a part of the mortgaged property. This charge, 
if true, would only show that Barnard, Adams, & Co. had a lien on 
this property under their execution, and that they were very negli- 
gent in not pressing their execution against the property. But un- 
fortunately for complainants, the answers show that York and March 
and the mules belonged to Gelzer, and that he sold them in prefer- 
ence to and in substitution of his slaves named in the mortgage. 

The foregoing covers all the material allegations of the bill. They 
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are sufficiently denied by the answers, and the cause was set down 
for hearing and finally heard as to all the defendants but Bailey, up- 
on bill and answers and papers on file. What has become of Bai- 
ley’s interest ? who represents him does not appear. Indeed as to 
him, the case is still before the Circuit Court. 

It was insisted in argument that Moseley’s notes to Bellamy, given 
as collateral, amounted to a payment and discharge of the mortgage. 
This is not averred in the bill, but if this be true, it is too clear for 
argument that Barnard, Adams, & Co. had a complete remedy at 
law. The incumbrance being removed by the satisfaction, Gra- 
ham’s property was left subject to levy. 

It was also insisted that the receiver being under injunction, had 
no right to pay over the proceeds of the sales to the mortgage debt, 
or to Graham and Gelzer; but the sale was on Ist March, and the 
payments were made on that day. The injunction was issued and 
served in July—Moseley paid Bailey, administrator, on Ist March, 
out of the sales, the following sums : 

$3,822 50—81 00—233 50—2,105 00—Total, $6,241 50. 

Whole amount sales, . . . $7,583 50 


Balance, being bids for York and March, $1,342 00 
Moseley also paid on the balance of $1,001 60 
Nett profits of the mill the amount of 720 00 
Balance profits mill in hand when in- 

junction was served, and not more 

than enough to pay expenses, - - $281 60. 

So that, before the injunction was served, all the moneys beyond 
expenses were paid over, except the bids for York and March. These 
slaves belonged to Gelzer. What equity has Barnard, Adams, & 
Co. against that fund ? 

But suppose, for the sake of argument, that on the Ist March after 
the sale, Moseley really had $14,000, the profits of the mill, and 
$8000 the sales of the property, was it not his duty to reserve enough 
to pay Bailey, as administrator, and to return the balance to Graham 
and Gelzer, or to the Court? If so, the surplus is exactly in the 
proper hands—Moseley would have no right to pay any but the 


mortgage debt. 
But if Barnard, Adams, & Co. had any equities against the funds 
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in the receiver’s hands, they have been so negligent as to have lost 
their claim. They had a judgment, an execution, made no com. 
plaint, filed no bill, their attorney was at the sale, became a bidder, 
and he and they laid by until the proceeds, excepting the bids for 
York and March, were paid over. And four months afterwards they 
file a bill of complaint. To sanction such proceedings would be to 
advertise premiums for negligence, and to entrap diligence and punc- 
tuality. 

So far as the receiver is concerned, and the fund in his hands, the 
bill cannot be sustained, for a receiver is but the agent and repre- 
sentative of the Court, and cannot sue or be sued without the permis- 
sion and sanction of the Court. 


HAWKINS, J. 


It is contended that the decree made in this case, to which Bella- 
_ my, executor of Abram Bellamy, Mathers, Blackburn, Graham, Gel- 
zer, and others, were parties, is fraudulent, as tending to defeat, de- 
lay and hinder creditors. If this was the case, the duty of the Court 
would be a very plain one—but we cannot see that there was any 
fraud in the transaction. It was arranged by the decree that Gelzer 
and Graham should deliver the possession of the real estate, mill 
property and slaves and increase to W. D. Moseley, the receiver 
and commissioner appointed by the Court, to be sold by him, after 
thirty days’ notice, as he may be directed by complainants, or either 
of them, and the proceeds to be applied to the Bellamy debt, and that 
in the meantime, Moseley was to receive, take charge of and man- 
age the concerns of the mill, the issues and profits of which were to 
be exclusively applied to the discharge of the debt due to Bellamy. 

Moseley did not take actual possession of the mill for the purpose 
of working it, but left it in the possession of Gelzer and Graham to 
be used by them. The possession of these individuals must be re- 
garded as the possession of Moseley, and they could have been com- 
pelled to attorn to him if he haddeemed it necessary. It has been seen 
by the terms of the decree, that the property could have been sold at 
any time at the instance of Bellamy. Moseley, for the purpose of 
procuring time for Gelzer and Graham, to enable them to pay their 
debt to Bellamy, becomes security for the amount of the mortgage 
debt, and by way of indemnity to him, and security to Bellamy, the 
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decree was made. The property was left in the possession of Gra- 
ham and Gelzer, because they understood the management of the 
mill, and Moseley trusted to their integrity and honesty to manage 
the mill property, and hoped, he says, that the receipts of the mill 
would contribute to reduce the debt due by Graham and Gelzer. 
That in 1847, property having risen in value, the property, by con- 
sent of all parties, was sold. 

We cannot see any fraud in this decree, or any thing calculated to 
hinder or defeat creditors, but it seems merely an arrangement for 
the purpose of enabling debtors to liquidate their debts by the reten- 
tion and use of, rather than by sale of the property. Indeed the ten- 
dency of the arrangement was rather intended to benefit the other 
creditors of Graham by the prevention of a summary sale of his prop- 
erty under execution, and in ratio to the amounts paid Bellamy out 
of the profits of the property mortgaged, to that extent would the 
chances of the creditors of Graham be increased. Of course a Court 
of Equity would not permit a fund to be locked up for the purpose of 
securing it from creditors, even under a decree of a Court, but a party 
complaining of such a procedure, would have an adequate remedy by 
an appeal to the equitable side of the Court, which on proper show- 
ing, would compel the parties to that decree, to proceed and sell o: 
do what might be deemed equitable. But no steps are taken unti! 
the property mortgaged is sold. It is alleged in the bill and urged 
in argument, that the profits of the mill for four years were sufficient 
to have paid off the debt due to Bellamy. This is negatived by the 
answers, and the account of the profits, expense, Wc., if not sur 
charged or falsified by the complainants, and therefore, we must take 
it as true and correct. We do not concur with the counsel for com 
plainants, that it was the duty of Moseley to have sold exclusively 
the property of Gelzer. It was a joint debt, and their joint property 
as contained in the mortgage, was the property which should have 
been sold. The record shows, too, that more of Gelzer’s property 
than Graham’s was sold. Noah, Arthur, and Mary were the prop- 
erty of Graham, and the rest of the negroes, seven in number, were 
the property of Gelzer, as well as the mules, and that the mill prop. 
erty was owned jointly. The complainants show no ground for a 
subrogation to the rights of Graham, for the above reason, and fur 
ther that Gelzer states in his answer, that Graham owes about three 
thousand dollars. 
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It is contended that the note given by Moseley to Bellamy extin- 
guished the mortgage. There is no allegation of this in the bill, but 
admitting this, the property of Graham would have been released 
from the lien of the mortgage and the effect of the decree, and the 
complainants should have levied their execution upon the property of 
Graham, and this question could have been settled at law upon a 
trial of the right of property. It was certainly the duty of Moseley 
to have paid the debt to the estate of Bellamy, and as to the surplus, 
if any, to have paid it into Court, to abide its final or further order. 
But whatever steps might have been legally taken by complainants 
were not taken until the fund was paid over, excepting the amount 
brought by the sale of York and March, and these negroes were the 
property of Gelzer and not Graham. Whatever equitable rights 
complainants may have had upon the funds in the hands of Moseley, 
we think clearly waived by their negligence. 

_ No bill was filed until the transaction was closed, and as before 
remarked, if the individual property of Graham was liable to their 
execution, they should have levied it upon that property. With these 
views, we think the decree of the Circuit Court should stand. [It is 
theretore ordered, adjudged and decreed, that the decision of the 
Court below be affirmed, and that the bill of complainants be dis- 


missed with costs. 
































APPENDIX. 


The following opinions have been written out by Judge BatrzEe. 
who decided the cases in the Court below, and are published at his 
request, as an appendix to this volume of Reports: 


Woops vs. Battey, ADMINISTRATOR. 


The facts of this case are briefly as follows: In March, 1840, 
Ransom J. Roberts sold to William H. Williams a tract of land con- 
taining 600 acres, lying in Jefferson County, retaining the posses- 
sion and giving no title but a mere agreement “to make out a cleai 
title to the lands and to hold himself responsible for all claims against 
it.” Williams gave his note for $4000, with interest at ten pei 
cent. per annum “for value received in land,” payable to the orde: 
of Roberts, being in fact the purchase money. This note Roberts 
traded to Bellamy “ for cotton delivered to him,” giving also his en- 
jorsement on the note. 

This note, with others due to Bellamy, remained unpaid until the 
20th October, 1842, when, according to the allegations of the bill, 
Roberts having gone to Alabama, entered into an arrangement with 
Bellamy by which he confessed judgment for his entire indebtedness 
including also this note. Bellamy agreed in a separate instrument, 
amongst other things, “to release Roberts as endorser of Williams’ 
note and upon the debt and interest of the judgment thereon, on Rob- 
erts’ giving a full, perfect, and complete title to the 600 acres of 
land, the incumbrance of the Union Bank and all others to be first 
discharged, &c., said conveyance to be either to said John or said 
Williams as said John may direct, so that said Williams may be 
compelled to pay said note ; said Ransom to make said conveyance 
and discharge all incumbrances on said land within 90 days from the 
date hereof.” This agreement was dated 22d October, 1842. On 
the first of June, 1843, Roberts tendered a conveyance which Bel- 
lamy refused to accept, alleging, according to one witness, “ that the 
land in question was not worth the money mentioned in the deed ;” 
according to another, “that he could not give the consideration of 
$4000 for the land, but was willing to give what it was worth ac- 
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cording to the valuation of the witness.”” This tender was made 
223 days after the date of the agreement. 

After Bellamy’s refusal to accept, Roberts sold the land to Woods 
for $2000, and the present bill is filed by the representatives of Bel- 
lamy, to have a sale of the land by decree of Court to pay the not» 
of $4000, insisting that there is an equitable lien through it in thei 
favor against all persons. 

That there was such lien in favor of Roberts for the payment of 
the note of $4000 is not contested. He held possession of the land 
and retained the titles until payment. By the transfer of the note, 
he gets payment from Bellamy, becoming the trustee to make title 
when Williams should pay the note to Bellamy, or to hold it subject 
to be sold in favor of any holder of the note in case of Williams’ not 
paying. He was not, and could not by possibility, be owner, other- 
wise than by taking up the note himself. Such a case is regarded 
as analagous to that of a mortgage taken to secure the purchase 
* money, and in case of mortgages it is a well established principle, 
and so held by our Supreme Court in Preston vs. Stewart, that the 
assignment of the note carries all its securities with it. 1 Florida, 
10. A decision expressly in point to the present one was made by 
the Court of Appeals of Kentucky, in a case tried before that Court. 
Ritchie purchased certain town lots, obtained a conveyance, and 
gave his bonds for the purchase money. The lots having been 
bought at a sale under a decree of foreclosure against Ritchie, suit 
was brought against the purchasers by an assignee of one of the 
bonds given for the purchase money, to have the lots sold again in 
payment of this claim, and the Court allowed it, asserting the genera! 
principle that “if a vendor of land have an equitable lien upon it for 
the purchase money, it passes to the assignee of the note given by 
the vendee and the assignee may enforce his lien.”” Poston vs. Eu- 
bank, 3 J. J. Marsh., 45. 5 Monroe, 285. 

If conveyance had indeed been made in the first instance by Rob- 
erts, so that he had a mere equity, then the assignment might not 
have this effect. 

The right of the lien being unquestionable, it remains to inquire 
into the effect of the agreement made with Roberts in Alabama. By 
it, Roberts was to have a release on his conveying “ the land in Jef- 
ferson to Bellamy or to Williams, as Bellamy might direct, the con- 
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veyance to be within 90 days.” We have here the case of a debtor 
compounding with his creditor, who consents to receive something 
else than money in discharge of his judgment. The rules and prin- 
ciples pertaining to such a case, are quite familiar, and have been 
long since ascertained and declared by repeated decisions of the 
Courts. “A composition is not binding upon a creditor unless its 
conditions are strictly performed.” Amb., 332. Forsyth’s Comp. 
Cred., 26. 

“The Court will not dispense with the point of time in composi- 
tions. Therefore, whatever the accident is which happens to the 
debtor, it shall not affect the creditor who has compounded to take a 
less sum than the original debt.”” Again, “this Court has been so 
strict in regard to compositions, that, if there be an agreement to pay 
the compounded sum at a day certain, and the person fails, they will 
not relieve him, but he must pay the whole debt to the creditor.” 
2 Atkins, 526. Leigh vs. Barry, 3 Atkins, 585. 

** All the cases hold, that, ifthe terms of the composition agree- 
inent be not exactly followed out by at least a tender of the substitu- 
ted securities at the very day, the creditor is remitted to his remedy 
for the whole original debt.” Fellows vs. Stephens, 24 Wend., 302. 
“There is a distinction between a private accord of the immediate 
parties and one which is common to them and other creditors. In 
the latter case, a tender of satisfaction will do ; in the former, there 
must be an actual acceptance—as between them and the defendant 
alone there could be no satisfaction short of an actual payment to the 
full extent of the debt, or the acceptance of a collateral thing. A 
mere accord is no bar, even though satisfaction be tendered.”’  Ibid.. 
299. 

In Strong vs. Holmes, 7 Cowen, 225, it is decided that “ giving 
and accepting some third thing, a8 a conveyance of land, in satisfac- 
tion of a debt due by bond, is a good satisfaction,” and the American 
Editor of Smith’s Leading Cases remarks “ that the cases there re- 
viewed, show that ‘ if such satisfaction be specially pleaded, the plea 
must allege that the matter was given and accepted in full satisfac- 
tion of the amount due.’” American Notes to Smith’s Leading 
Cases, 326. 

In the case of the Brooklyn Bank vs. DeGraw, the defence wa: 
in agreement to accept a deed of trust of a house and lot in Brook 
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case of a tender and refusal of specific chattels which operate to dis- 
charge the debt and extinguish the further relation of debtor and cred- 
itor, the property of the article is deemed to vest in the creditor, and 
the parties afterwards stand in the relation of bailor and bailee. Ii 
the tender in this case was valid at all, an interest, I apprehend, ves- 
ted in the Bank, which would enable it to enforce the securities, &c. 
But waiving all this, it is sufficient to say that the tender here is not 
governed by the rules applicable to specific chattels. It is like a 
tender of money or things that may be brought into Court. In such 
a case, defendant pleads that he has been and still is ready with the 
money or thing tendered, and it must be in Court on the trial.” 23 
Wend., 345. 

Independent of all authority, and relying solely upon the fair im- 
port of the agreement between the parties, with what color of right 
_ may it be maintained that Bellamy should have accepted this deed 
when tendered? He agreed to release if the conveyance was made 
in 90 days. It was not made in this time, but in 223 days—133 
days after the stipulated time. To compel Bellamy to accept the 
deed thus ter.dered, is to force upon him a new bargain, and bind 
him by a contract to which he never assented. 

It is not denied that Courts of Equity, in some instances, have dis- 
pensed with time in the execution of agreements, but it is now ad- 
mitted “ that they went beyond the true limit to which jurisdiction 
of this sort should be confined, as it amounted to a substitution pro 
tanto of what the parties had not contracted for.”” 2 Story Eq., 90. 

This learned author and jurist, the late Justice Story, quotes with 
approbation the remarks of Mr. Baron Alderson in Hepwell vs. 
Knight, 1 Yonge and Collyer, 415. “ So also if it appears that the 
object of one party, known to the other, was, that the property should 
be conveyed on or before a given period, as the case of a house fo: 
a residence and the like, I do not see, therefore, why, if the parties 
choose even arbitrarily, provided both of them intend so to do, to 
stipulate for a particular thing to be done in a particular time, such 
a stipulation is not to be carried literally into effect in a Court of 
Equity. That is a real contract. The parties had a right to make 
it. Why then should a Court of Equity interfere to make a new 
contract which the parties have not made.” 2 Story Eq., 86, n. 
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cable, will be found not to aid the case of Roberts. They are “ that 
there has been no change of circumstances affecting the character 
or justice of the contract,”’ “ that compensation for the delay can be 
fully made,” “that he who asks is in a condition to perform his part 
of the contract,” “ that he has shewn himself ready, desirous, prompt 
and eager to perform it,’’ “ that the remedies of the parties be mutual, 
and that a performance will never be decreed where only one party is 
bound by the agreement.”” 2 Story Eq., 89. Fonb., 441, id., 48. 
n. 327. 1 John. Chy., 282, 373—4. 

If mutuality be one of the requisites, the present case has not that 
feature, the agreement being that of Bellamy and not of Roberts. It 
was not signed by Roberts and imposed no obligation upon him. 
The agreement was signed by Bellamy alone, and bound him to al. 
low Roberts the privilege of releasing the judgment and note by a 
transfer of the land. Roberts was not bound and under no obliga- 
tion to convey the land to Bellamy. Indeed not a single one of these 
requisites has Roberts fulfilled or performed ; with none could he have 
complied if an applicant for specific performance, and I have consid- 
ered the case most favorably to him, in regarding him as an appli- 
cant for the benefit of the release, whilst the case before the Court is 
that of a party praying that a lien be enforced, the existence of which 
being admitted, the only question is, whether he has waived or dis- 
charged it. 

It would be a strange kind of equity to permit Roberts not only to 
retain the land, but to have the benefit of the release too. This 
would be to allow him to retain the $4000 received from Bellamy, 
the price of the land as agreed with Williams, and then sell the same 
land to another purchaser for $2000 more. 

But is it not most clear and obvious that the release cannot exist 
or prevail unless the title vests in Bellamy ? The one is the con- 
sideration for the other. If the tender was good, the title vested in- 
dependent of the acceptance of Bellamy, and by this means alone 
Roberts was entitled to his release. Ifthere was no tender or an 
insufficient one, there could be no release. 

I have considered the case so far without reference to Woods, 
whose answer removes all difficulty as tohim. He does not pretend 
that he is a purchaser for value without notice. On the contrary, he 
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admits notice. He is oy bound by the equities ant state of fact: 
existing at the time between Bellamy and Roberts. 


Huprer, Apm’r, vs. Braprorp, Apm’r. CARPENTER AND Wire, 
ET AL., vs. McBRIDE, ET AL. 


On the 22d December, 1839, Leigh Read sold to Archibald R. 8 
Hunter his plantation of 940 acres of land—20 negroes, with plan- 
ting utensils, hogs, cattle, oxen, mules, corn and fodder, and house- 
hold and kitchen furniture, for $27,500, to be paid in part upon the 
delivery of the property on the Ist of January, 1840, in promissory 
notes of Mrs. McBride, secured by Mrs. McBride atid C. H. Dupont 
and Daniel McBride, and the widow, to be ws in annual instalments 
as may be agreed upon. 

On the 2d of January, 1840, Read made a bill of sale of the 20 
negroes, and on the same day took from Hunter a mortgage of them 
providing for the payment of $18,500 in three promissory notes due 
in one, two and three years. The land was not conveyed, but Read 
bound himself on or before the 1st of January, 1843, or in case of 
his death his heir or heirs within a reasonable time after his decease 
(if each heir be of full age,) and if not, then his executors or admin- 
istrators, upon the reasonable request of said Hunter, to make deeds, 
Xe. 

In February, 1845, the administrator of Read obtained judgment 
against Hunter’s administrator for the sum of $9,432, being the sum 
supposed to be due upon this sale and purchase. The present suit is 
instituted in chancery by the administrator of Hunter to enjoin this 
judgment on the ground, Ist, that there is an incumbrance in favor 
of the Union Bank. 2d, That the estate of Read is insolvent and 
unable to answer in damages for the breach of his covenant to make 
titles. 

There was incumbrance on part ofthe property sold, to wit, the 
land and 13 of the negroes, but this objection is obviated by the dis- 
charge of the incumbrance, the parties having agreed “ that the prop- 
erty sold by the execution of the Union Bank vs. Read’s administra- 
tor brought $5079, $4754 of which sum was received by the Bank 
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in full satisfaction of their execution against Read’s estate, and of 
their lien upon the property sold by Read to Archibald Hunter.” 
Thus has been done through the agency of the law what it was the 
agreement of Hunter with Read to do, and what the Court itself 
would have directed to be done without any agreement. 

As at first agreed, the property was to have been put in the Life 
and Trust Bank ; afterwards the agreement was to put it in the Un- 
ion Bank. It was already mortgaged to the latter, having been 
bought by Read from Havis, as his mortgage recites. Both James 
Hunter and Bembry say that A. R. S. Hunter “ purchased the Un- 
ion Bank stock, and was to substitute his mortgage for Gen. Read’s. 
James Hunter says “ Gen. Read told me if I would pay his stock 
note he would not only credit the note of A. R. S. Hunter, as I had 
hought my brother’s interest in the land and negroes, but that he 
would allow me to take to myself an assignment of his stock and 
mortgage the same.” In a memo. in the hand writing of General 
Read found amongst the papers of A. R. S. Hunter and presented by 
his administrator, a credit is allowed Hunter of $8000 on account of 
the stock. 

A purchaser has the right independent of agreement, to discharge 
an incumbrance. He need not wait until he is evicted, but may sat- 
isfy the incumbrance and then resort to his action on the covenant. 
7 John., 358. 16 John., 254. Ifthe estate is subject to an incum- 
brance, the purchaser should apply to the Court for leave to buy off 
. the charge and pay the residue intothe Bank. 1 Sugden Vend., 61. 
2 Daniel Chy. Prac., 1458, Per. Ed. The Court made an order to 
relieve the estate from incumbrances. 13 Vesey, 80. 

Hunter then would be entitled to a credit upon his purchase to the 
extent of this payment to the Bank. 

In addition to this, A. R. S. Hunter sold this property to his bro- 
ther James, who was to pay the heirs what was due tothem. How 
then, can he complain of breach of covenant, of incumbrance, &c. ? 
Now as to the personal property mortgaged, it is well settled, that on 
the failure to pay as provided by the deed, the legal right of the prop- 
erty becomes vested in Read—he then became the owner on the 2d 
of January, 1843, and had the legal right to sell. Philips vs. Haw- 
kins, 1 Florida, 268. 

A second ground is the inability to answer the covenant for the 
breach of covenants. 
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There is no allegation that Hunter has been evicted from the land 
or disturbed in his possession either of the land or negroes, nor is it 
pretended that there is a superior or better title in any one else. Is 
there any thing in the remaining objection that titles were not made 
on the Ist of January, 1843? By the terms of the agreement, in 
case of Read’s death, his heir or heirs within a reasonable time afte: 
his decease, if of full age, if not, then his executors on reasonable 
request, were to make conveyance. Now it is not pretended that 
request has ever been made, there is no allegation in the bill nor is 
there proof of any, so that his right would be by no means clear in 
a Court of law. Complainant applies to a Court of Equity and must 
have conscience, good faith and reasonable diligence to call its pow- 
ers into action. 17 Peters, 179. 9 Peters, 416. “ He must show 
that he has been in no default in not having performed the agree- 
ment, and that he has taken all proper steps to performance on his 
part.” 2 story Eq., 771. “Ifa purchaser when he made his con- 
tract, knew that there was a defect in the title, and that it would take 
a considerable time to remove it, or if he acquiesces in the delay o1 
proceeds with knowledge of the defect in the execution of the con- 
tract, he cannot complain.” 2 Rob. Prac., 177. 4 Randolph, 481 
t Call, 298. 

We see here that no demand has been made for titles—that com. 
plainant never furnished endorsed notes agreeably to his obligation 
as part payment—that he has entered into the possession and had 
the use of the property—cultivated the land, taking its proceeds and 
profits—using the negroes and having the benefit of their labor fo1 
nine years, thus acquiescing in the delay of the title, indeed that the 
only complaint is of an incumbrance that he could have removed 
himself, and was by his agreement bound to remove, and which be- 
fore the trial, was wholly removed ; where then is the equity to en- 
join ? 

Another view of the subject will show the entire groundlessness of 
the application. The rent of the land, the hire of the negroes for 
nine years, with the prices of the corn, mules, furniture, cattle, far- 
ming utensils, &c., would at the least estimate, have largely excee- 
deed Hunter’s payments and the amount of the Bank execution. 

Rent of 400 acres cleared land, 9 years, $1 per acre, $3,600 

Hire 10 negroes, (half the number) $150 each, pr year, 13,500 








“ — ._.)5 me 
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Corn, fodder, mules, &c., 5,000 
$22,100 

Payments by Hunter to the Bank, 13,888 
Excess, $8,212 


The amount of the purchase money with interest to the 22d Janu- 
ary, 1849, the date of the master’s report, is $47,443 73, the pay- 
ments by Hunter to the Bank amount to $13,888, interest about 
7000, making an aggregate of $20,888, leaving unpaid and due to 
Read’s estate $26,455 73. So that the effect of the grant of the 
injunction will be to release Hunter’s estate from the payment of 
this large debt, and make him owner of a large amount of property 
with the rent and hire, and without any equivalent or consideration. 
On the pretext of an incumbrance of $5,009 he is to be acquitted of 
. debt of 26,000. In this computation, I have excluded the McBride 
»bligation, the ownership being contested; the master’s report credits 
Hunter with the McBride obligation and 8,466, the Bank stock. This 
will be to rescind and dissolve the contract and nullify it on the part 
t Read, whilst it is permitted to remain in operation so as to give 
‘o Hunter’s estate all the benefits and advantages of it. If the con- 
tract is to be rescinded so as to deprive Read of the purchase money. 
Hunter should restore the negroes, and a mutual return by each be 
made of money paid, of negroes, rents and profits; neither should 
9¢ permitted to retain any portion of the proceeds of the contract 


i now proceed to the second branch of the case—that of Carpen. 
ter and wife vs. Read’s Administrator. These parties claim that the 
McBride obligation shall be paid to them and not to Read’s admin- 
istrator. They admit that it was delivered by Hunter as collateral 
security in pursuance though not in full compliance with his agree- 
ment with Read. There is no distinct ground asserted in the bill 
for this claim by the complainants. The most that can be made ot 
their bill is, that they claim as distributees of their father, alleging in 
zeneral terms “ that the balance due on said obligation ought to be 
paid to them in equal proportions—that Read’s estate is insolvent. 
and A. R. S. Hunter’s also will be insolvent.” 

44 
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There is no question as to validity of the sale of the land and ne- 
groes by A. R. S. Hunter to McBride, as the heirs expressly ratifi- 
ed and confirmed it after they came of age, and their confirmation 
makes the matter as binding as if they had been of full age and as- 
sented to the bargain when made. 

The only question is as to the power and authority of A. R. 8. 
Hunter, as guardian, to assign and transfer the obligation and of their 
right to intercept the fund from a third person. The obligation was 
payable to A. R. S. Hunter, individually, as guardian—he had the 
clear right to receive the money and to give a discharge and release 
it—he also had the right to assign it. 

This subject is so well and ably treated, and the authorities on the 
subject so fully considered by the late Chancellor Kent, in the case 
of Field vs. Schieffelin, as to leave nothing farther to desire in its so- 
lution. 

“That he, the guardian, had a legal control over that bond and 
; mortgage, and a right to collect and receive the money due thereon, 
and a legal right to sell and assign the same in the due exercise of 
his discretion as guardian, is a proposition that does not seem to ad- 
mit of dispute. ‘The bond was not due when it was assigned to thie 
plaintiff, but if the money was wanting for the purposes of the trust. 
either for discharging incumbrances or for making more advantage- 
ous investments, or for payment of debts and for the better mainten- 
ance and education of the‘ ward, or for any purpose whatever con- 
nected with the faithful discharge of the trust and beneficial to the 
infant, the guardian had just and lawful authority to raise the money 
by the assignment of the bond and mortgage. The necessity or ex- 
pediency of the measure rested entirely in the judgment and discre- 
tion of the guardian. He was-as between him and the purchaser 
the proper and exclusive judge of that expediency. It was not the 
duty or business of the purchaser to enquire into the necessity of the 
assignment, or to see to the application of the purchase money. He 
had the right to presume in the absence of all direct and plain proof 
to the contrary, that the guardian was exercising his power fairly 
and faithfully in conformity with his duty. If there was any fraud 
or collusion between the plaintiff and guardian, or if the plaintiff 
knew or was sufficiently informed when he accepted of the bond and 
mortgage that the guardian had in contemplation a breach of trust, 
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and intended to misapply the moneys, then I apprehend, that the 
plaintiff must be deemed to have taken the bond and mortgage in 
trust for the infant. In every instance the guardian acts under re- 
sponsibility to his ward for the faithful and judicious discharge of his 
trust, but the stranger who deals with him justly and fairly has « 
right to presume that he acts for the benefit of the infant, and he 
does not partake of that responsibility until the presumption of fair 
dealing is destroyed by evidence of fraud and collusion.”” 7 John. 
Ch., 155. 

In the case under consideration, there is no charge of fraud, col 
iusion or unfair dealing on the part either of Read or of Hunter, and 
the evidence throughout establishes the contrary. Where then is 
pretext for intercepting this fund at the instance of these heirs? —_ In- 
deed it is difficult to resist the belief that their claim was an afier- 
thought. In February, 1845, judgment was obtained by Read al- 
lowing credit for this obligation as a payment. In December, 1845, 
James M. Hunter, the adm’r of A. R. S. Hunter, files his supple- 
mental bill, claiming this obligation under oath, to be the property 
of the estate of A. R. S. Hunter. Itis only in June, 1847, five 
years after these parties had ratified the sale by their brother A. R. 
S. Hunter, that the heirs for the first time assert their claim. Du- 
ring this time the subject was for the most part in controversy in the 
Courts, and it is incredible that they could during all this time have 
heen ignorant of their rights. This of itself should be regarded as a 
‘ratification. The omission to disaffirm a contract within a reason- 
able time has been held sufficient evidence of ratification. In Holmes 
vs. Blogg, the Court thought four months sufficient. This princi- 
ple, says the Chief Justice, is recommended by its justice and gen- 
eral convenience. It is unjust that the infant after his arrival at 
maturity and the lapse of a reasonable time, should hold the scales 
in his hands and decide as future circumstances should incline. & 
Taunt., 35-39. His confirmation may be justly inferred after he has 
come of age, from his positive acts in favor of the contract, or from 
his tacit assent under circumstances not to excuse his silence. 
Slight acts and circumstances will be ground from which to infer as- 
sent. 2 Kent, 195, 237. Acquiescence merely for an unreasona. 
ble time is an act that denotes an intent not to rescind the contrac: 
G Conn., 506. 9 Vern., 368. 
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Here we have the express ratification by these heirs after they 
came of age of the sale by their guardian of their land and negroes 
—a ratification made to the party then indebted for the purchas 
money—obviously that was the time to have asserted their right, and 
to have claimed it. They did nothing of the kind. So far from it. 
according to the testimony of the witness on being presented the deed. 
they hesitated to sign, alleging “they had never received any thing 
for it, but when I showed them the obligation of A. R. S. Hunter, 
they said they were willing to be bound by it.” I can regard this 
in no other light than a ratification as well of the transfer of the 
obligation as of the principal sale. At all events, there was notice 
express and direct with silence and acquiescence for the period of 
tive years, sufficient to have barred an ordinary debt by the statute 
of limitation, connected with the additional fact that they inthe mean. 
time permitted their brother, the administrator of A. R. 8S. Hunter, 
to claim it on the part of the estate in a bill filed in Court for that 

" purpose. 

These claimants too, are heirs and distributees of this estate, and 
« claim on their part comes with a very questionable grace. In 
deed I have not been able to resist the conviction that the entire av- 
rangement was a family concern, the purchase being in the name 
of the elder brother, but for the benefit of his brothers and sisters. 
They all united in the sale to McBride, they were together in th: 
other purchases, and the testimony would seem very clearly to show 
co-operation. 

On the whole case, I see no reason to grant the injunction, nor 
deny the right of Read’s estate to the McBride obligation. 


Note.—The Reporter in consenting to publish the foregoing vpinions of J udye 
Baltzell as an appendix to this volume of Reports, does not thereby intend to in- 
dicate a concurrence with the views taken and expressed by the learned Judge 
On the contrary, he sees no reason to be dissatisfied with the opinions of the Su- 
preme Court. The opinions are published merely to give the views which Judy: 
B. entertained in the Court below. 
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1 BATEMENT.—The return by the officer, “ Notin the County,” does not war 
rant an abatement or discontinuance as to one or more of several joint 


defendants. The return required by the statute to authorize this pro- 
ceeding must be in the words of the law—“ Does not reside in the 
County.” Doggett vs. Jordan, 21% 

\ DMINISTRATOR.—See Assets, 

\MENDMENT—Under the discretion vested in the Courts by the act of 
November, 1828, section 50, in reference to the allowance of amend- 
ments in pleadings at any time before trial, the plea of the statute of 
limitations may be filed. Mitchell vs. Cotten, Executor, i34 

\NSWER—An answer asserting the ignorance of the defendant as to the 
truth of the allegations and charges of a bill, but averring that he does 
not believe them to be true, is not sufficient to warrant the dissolution 
of an injunction which has been granted asa proper auxiliary to the re- 
lief sought. Where the insolvency of an estate is charged in a bill, 
the answer of the administrator that he is ignorant of such insolvency 
is not a sufficient denial of the charge. Hunter vs. Bradford, Adm’r, 26 

ASSAULT AND BATTERY—The law requiring a prosecutor to be set 
at the foot of an indictment for assault and battery, is not merely diree- 
tory. Ifitis not done, the indictment for that cause is defective and 
may be quashed. But if it is not quashed, and process issues upon it, 
the officer, who is not bound to inquire into the regularity of the pro- 
ceedings, is entitled to his costs, and the State is bound to pay them, 
if the party is acquitted. Towle vs. The State, 202 

\SSETS—1. Lands are assets, under the laws of this State, and it is the 
duty of the executor or administrator, in case there should be a failure 
of personal assets, to make application in the mode pointed out by law, 
for the sale of the lands. This is not a matter of discretion with him 


Union Bank vs. Heirs of Powell, 176 
2. Upon the death of the ancestor, the fee vests in the heir, but he takes 
it subject to the payment of debts. Ib 


nm 


Lands being held to be assets in this State in the hands of the personal 
representatives, it is necessary in a proceeding by scire facias against 
the heirs and terretenants to make the executor or administrator of the 
deceased, a party. It is questionable whether it is necessary to mak« 
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the heirs and terretenants parties to a proceeding by scire facias to sub- 
ject the lands. Unless they can be regarded as persons in charge of the 
estate and the lands in their hands assets, they are not properly made 


parties. 


ATTACHMENT—1. Under the Attachment law of this State, there is no 


© 
ew 


es 
~~ 
. 


priority given to attaching creditors whose attachments have been first 
levied, if the judgments in the suits commenced by attachment were 
obtained at the same term of the Court. Post vs. Carpenter, et al., 

The statute which declares that the service of a writ of attachment shall 
bind the property attached except against pre-existing liens, is further 
qualified by the provision “that a judgment in a suit commenced by at- 
tachment shall be satisfied in the same manner as other judgments ob- 
tained at the same term of the Court are, or shall be satisfied out of the 
lands and tenements, goods and chattels generally of the defendant in 
attachment.” 

In an action of debt on a bond given under attachment process, pursu- 
ing the form prescribed by the statute, the judgment being the final or- 
der of the Court in the attachment suit, would constitute the rule and 
measure of damages for a failure to deliver the property. Collins vs. 
Mitchell, 


BATLEE—A bailee or factor is bound to follow such instructions as are 


given to him by his principal, unless the instructions are inconsistent 
with the special agreement between them ; and is liable for any injury 
resulting from a departure from such instructions ; and this liability is 
incurred, although the services undertaken were gratuitous. Ferguson 
vs. Porter, 


BOND—1. A bond conditioned for the forthcoming of property “ to abide 


» 
~e 


the final order of the Court,” varies from the condition of the bond pro- 
vided by the statute which is “ for the forthcoming of the property re- 
plevied, and to abide the final order of the Court.’’ Collins vs. Mitch - 
ell, 

In an action of debt on a bond given under attachment process, pur - 
suing the form prescribed by the statute, the judgment being the final 
order of the Court in the Attachment suit, would constitute the rule 
and measure of damages for a failure to deliver the property. 


3." But where the condition of the obligation is “for the forthcoming of 


property,’ then upon the return of the officer that the property at- 
tached is not forthcoming, or that defendants in attachment have no 
property in his bailwick to satisfy the execution, founded on the judg - 
ment in the attachment suit, the liability of the surety on the bond 
attaches, and the measure of damages in an action against him would 
be the value of the property at that time with interest. 


CHARGE—1. It is erroneous to charge the jury, that they cannot find for 


plaintiff, because there is no good or valid consideration for the promise 
or undertaking alleged in his declaration proved. Ferguson vs. Porter, 


Ib. 
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The statute of the State requiring the judge presiding in the trial of 
common law cases, “ to charge the jury only upon some point or points 
of law, or exceptions to evidence arising on the trial of the cause,” is a 
positive prohibition against the statement of facts as proved. 


COMPTROLLER—1. The Comptroller of this State, in the administration 


a) 


of the concerns of his office, is required to exercise judgment and dis- 
cretion, and the Courts cannot act directly upon him by mandamus, 
and thereby guide and control his judgment and discretion. Towle vs. 
The State, 

The act creating the office of Comptroller vests him with diseretion to 
be exercised in the examination of accounts, claims, or demands against 
the State. When, in the exercise of his discretion and judgment in any 
particular case, he rejects an account, the writ of mandamus is not the 
appropriate remedy. 

There is no law authorizing the Comptroller to appropriate any mon- 
ey collected or received by him in his official capacity, to the payment 
of any claim held by himself against the late Territory of Florida. Be- 
mis, et al. vs. The State, 

Under the provisions of the law requiring the Comptroller to collect 
all the debts, dues and demands of the late Territory, money collected 
by him for such dues must be regarded as in the Treasury of the State 
when he receives it, from which it cannot be drawn, but in conse- 
quence of an appropriation by law. 


CONCEALMENT—Concealment by a creditor from a surety of material 


facts, by which the surety may be injured, or his rights affected, will 
invalidate the contract as to him, and discharge him from all liability. 
But the contract between the principal parties, of which a surety, with- 
out privity, can avail himself, for his discharge, on the ground of con- 
cealment, must be a valid contract as between the principals; and the 
act or transaction of which the surety seeks to avail himself for his dis- 
charge, must be such as lessens the ability of the principal to comply 
with his contract, or alters the rights of the parties, or enlarges the de- 
mand, to the prejudice of the surety. Mitchell vs. Cotten, 


CONTRACT—1. Courts draw a distinction as to claims for equitable in- 


2) 


terposition, between contracts executory and contracts executed. It 
is well settled, that where the purchaser takes a deed with warranty, 
and enters and remains in undisturbed possession of the land conveyed, 
(the purchase money having been paid,) if there is no fraud in the trans- 
action, he cannot, before eviction, ask and obtain the aid of a Court 
of Equity, in order to have the contract rescinded, or the purchase 
money restored to him, on the ground of defect in the title. In such a 
case, his remedy is at law upon the covenants in his deed of warranty. 
Hunter vs. Bradford, Administrator, 

But if the purchaser is in possession, under a mere agreement to 
convey and make title, as where a title bond has been given, and th 
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vendor is not able to make a clear and perfect title, he has the right 


to resort to a Court of Equity to rescind the contract—to restrain the 
collection at law of the purchase money, and to obtain restitution of 
whatever sums have been paid by him, on the faith of getting a title 
from the vendor. 

In the case of an executed contract, where the conveyance has been 
made and accepted, Courts will interpose to rescind the contract, where 
it is rendered proper and necessary, by reason of the fraud or insol- 
vency of the vendor. 


CORPORATIONS—1. Aggregate Corporations receiving their corporate 


» 


3. 


1. 


powers and bound by their corporate duties with their own consent, 
are liable for special damage occasioned by their nonfeasance, or breach 
of duty, in an action of trespass on the case. City of Tallahassee vs 
Fortune, 

The City of Tallahassee having full power and authority to remove and 
to prevent nuisances is liable in such an action for damage caused by 
the failure to remove them. 

But a plaintiff claiming damages as the result of a nuisance, must 
shew that he acted with common and ordinary care. 

A note made payable to the agent of a corporation, may be sued in 
the name and on behalf of the company, if it is proved to be the prop- 
erty of the corporation. Southern Life Insurance & Trust Company 
vs. Gray, 


COUNSEL, Admissions by—Admissions made by the counsel of a party 


must be made in his presence, and without objection, to be binding upon 
him. Admissions by counsel of the law will not affect his client’s 
rights, if there should be error in the admission. Mitchell vs. Cotten, 


DEED—1. A trustee cannot renounce, after having accepted the trust, but 


» 


must execute the provisions of the trust deed. Strong vs. Willis, et al. 

A deed of trust conveying property to trustees, for the sole and sep- 
arate use of the grantor’s wife an’ children, free from the debts of the 
grantor, secures the property so conveyed against the debts and claims 
of the trustees executing the deed, and accepting the trust. <A trustee 
executing such a deed and accepting the trust, cannot assail it as fraud- 
ulent, and subject the property to the payment of a debt due to him- 
self from the grantor. An attempt to do so isa breach of trust—he 
cannot be both trustee and assailant of the trust deed. 


DAMAGES—A plaintiff claiming damages as the result of a nuisance, must 


show that he acted with common or ordinary care, and that he was not 
injured by his own carelessness. City of Tallahassee vs. Fortune, 
See Attachment. 


DETINU E—In an action of detinue brought to recover a slave where the 


defence set up by the plea of the defendant is, that the slave sued for 
never was the property of the plaintiff, evidence introduced by the 
plaintiff to establish his title which shows a verbal contract or arrange- 
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ment that could not possibly have been performed withina year, upon 
which contract or arrangement the title of the plaintiff depends, the 
Court ought to instruct the jury to disregard such evidence, as only 
tending to prove a contract upon which, by the statute of frauds, nv 
action could be sustained. Summerall vs. Thoms and Wife, 298 

DISCHARGE—Where the judgment recited in the scire facias was ren- 
jered in the spring of 1844, and the administrator pleaded a discharge 
from his administration, bearing date the 16th February of the same 
year—Held, that the plea was bad, because the matter of defence ex- 
isted anterior to the rendition of the judgment. Gilchrist, Judge, &c. 
vs. Meacham, Administrator, 219 

DISCONTINUANCE—See Abatement and Judicial Proceedings. 

&LEGIT—The 18th chapter of 13th of Edward 1st, which gives the elegit, 
is not in force in this State, because it is inconsistent with the statute 
#f this State which provides for the sale of land on execution. But 
the chapter which gives the writ of scire facias is in force here by virtue 
of the act of November 6, 1829, adopting the common and statute laws 
of England, which are of a general and not local nature, with certain 
exceptions and provisions. Union Bank vs. Heirs of Powell, 175 

EXECUTORS AND ADMINISTRATORS—See Assets. 

FACTOR—A factor is bound to follow such instructions as are given to 
him by his principal, unless the instructions are inconsistent with the 
special agreement between them ; and is liable for any injury resulting 
from a departure from such instructions ; and this liability is incurred, 
although the services undertaken were gratuitous. Ferguson vs. Por- 
ter, 2% 

*?RAUD—B., a member of the mercantile firm of B. & B., which had 
failed, made an arrangement with the creditors of said firm, by which 
he procured a promise of indulgence, upon an agreement on the part 
f the firm to pay within a certain specified time fifty cents on the 
dollar of their debts. He then formed a new connection with one N.., 
upon the capital of N., and such credits as they could jointly obtain 
This new concern, after having been in business for a short time, was 
xompelled to sell out at considerable loss. B. then formed a partner- 
ship with one W. One of the creditors of the old concern of B. & 
B., having obtained a judgment against them, proceeded to levy execu 
tion upon the interest of B. in the concern of W. & B. While the 
suit of the creditor was pending, for the purpose of preventing any 
f the creditors of the concern of B. & B. from obtaining any ad- 
vantage over the others by a sale of his aforesaid interest, declaring 
it the same time, that one of the causes impelling him to the act was 
the pending of said suit—and for the avowed purpose, also, of paying N 
what he owed him, and other creditors of the firm of B. & N.. B 
withdrew his capital in the concern of W. & B., and applied it to th: 
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payment of the debts due to N. and others, contracted since the fail- 
ure of B.& B. The right to withdraw his capital at any time he might 
desire to close the concern, was stipulated and agreed upon in the 
articles between W. & B. Held—That such withdrawal was not frau- 
dulent, having been made for the purpose of paying just and bona fide 
debts. Gassett & Co. vs. Wilson & Brown, 


FRAUDS, STATUTE OF—In an action of detinue to recover a slave 


where the defence set up by the plea of the defendant is, that the slave sued 
for never was the property of the plaintiff, evidence introduced by the plain- 
tiff to establish his title which shows a verbal contract or arrangement 
that could not possibly have been performed within a year, upon whieh 
contract or arrangement the title of the plaintiff depends, the Court 
ought to instruct the jury to disregard such evidence, as only tending to 
prove a contract upon which, by the statute of frauds, no action could 
. be sustained. Summerall vs. Thoms and Wife, 


GUARDIAN—1. Where a guardian or any other person acting in a fidu- 


ciary capacity, transfers an obligation securing the payment of mone) 
to a third person, and it is manifest on the face of the paper that minor 
heirs or cestui que trusts are interested in the fund secured to be 
paid, a Court of equity will follow the fund into the hands of the as- 
signee, or interpose to prevent its payment to him. And this is done 
on the familiar and well established principle, that trusts are not only 
enforced against those persons who are rightfully possessed of the trust 
property as trustees, but against all persons who come into possession 
of the property bound by the trust with notice. Carpenter, et al., vs. 
McBride, et al., 


2. A scire facias on a judgment on a guardian’s bond, suggesting other 


and further breaches of the condition of the bond, and praying execution 
for the damages thereby sustained, is a continuance of the old suit. Gil- 
christ, Judge, &c., vs. Meacham, Administrator, 


3. In scire facias, therefore, against the administrator of a surety to a 


guardian bond, on a judgment rendered against such administrator for 
the penalty, he is estopped to set up any defence which existed anterior 
to the judgment. 


HEIRS AND TERRETENANTS—See Assets and Scire Facias. 


INTEREST—1. The statute declaring that the whole interest only shall be 


ie 


void in a usurious contract, does not enlarge, but diminishes, the liabil- 
ity of the surety. An agreement therefore between the principals for 
usurious interest, to which agreement the surety was not a party or 
privy, does not discharge the surety from his liability on the principal 
valid contract between the parties. Mitchell vs. Cotten, 

A promise or undertaking by a defendant, whose property has been 
levied on and advertised for sale, to pay a sum of money exceeding 
in amount the legal interest of the debt for which the execution 


292 


219 











JANUARY TERM, 1850. 355 » 














Index to Third Volume. 





was issued, upon an agreement by plaintiff to stay the execution for a 
certain specified time, is a usurious contract ; and the sum of money sv 
stipulated to be paid cannot be recovered. Gray vs. Belden, 

The act of 1833, in regard to usurious contracts, declares that “ the in- 
terest on the same shall be void, and the obligor or obligors forever ex- 
onerated from paying the same.’’ This provision making only the in- 
terest void, excludes the idea of making void the principal. Mitchell 
vs. Cotten, 


JUDICIAL PROCEEDINGS—The 12th section of the act “ to regulate 


judicial proceedings,’ gives to a plaintiff the option of proceeding to 
judgment against one or more defendants served with process, and 
dismissing as to others not served, or of continuing the cause for the 
purpose of perfecting service upon such as have not been summoned. 
A plaintiff cannot, however, take judgment as to one or more whvu 
have been served, and an alias writ for others not served. Doggett 
vs. Jordan, 


JUDGMENT—See Lien. 
LANDS—1. Lands are assets, under the laws of this State, and it is the 


ac 


duty of the executor or administrator, in case there should be a failur 
of personal assets, to make application in the mode pointed out by law, 
tor the sale of the lands. This is not a matter of discretion with him. 
Union Bank vs. Powell, 

Upon the death of the ancestor, the fee vests in the heir, but he takes 
it subject to the payment of debts. 

Lands being held to be assets in this State in the hands of the per- 
sonal representatives, it is necessary in a proceeding by scire facias 
against the heirs and terretenants, to make the executor or administra- 
tor of the deceased, a party. It is questionable whether it is necessary 
to make the heirs and terretenants parties to a proceeding by scire fa- 
cias to subject the lands. Unless they can be regarded as persons in 
charge of the estate and the lands in their hands assets, they are not 
properly made parties. 


LIEN—1. Under the Attachment law of this State, there is no privrit) 


” 
~D 


given to attaching creditors whose attachments have been first levied, it 
the judgments in the suits commenced by attachment were obtained at 
the same term of the Court. Post vs. Carpenter, et al., 

The statute which declares that the service of a writ of attachinent 
shall bind the property attached except against pre-existing liens, is fur- 
ther qualified by the provision “that a judgment in a suit commenced 
by attachment shall be satisfied in the same manner as other judgments 
obtained at the same term of the Court are, or shall be satisfied out of 
the lands and tenements, goods and chattels generally of the defendant 
in attachment.” 

R. sold land to W., and took his note for the purchase money—R 
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the vendor and payee of the note, assigned the note to B., and guaran- 
teedthe payment. Afterwards R. sold the same land to another per- 
son. B., the assignee of the note, pursued the endorser and guaran- 
tor, R., to the State of Alabama, (he having gone there with a numbe: 
of slaves)—sued him upon his guaranty, obtained judgment, and then 
took a conveyance of personal property from him, to seeure the pay- 
ment of the judgment obtained upon said endorsement, as well a= 
judgments upon other notes of R., and gave him time of payment. 
Held—That if 3., as against the last purchaser of the land, ever had 
a lien upon it for the purchase money, he waived and abandoned it by 
these proceedings. Held, also—That if the vendor transfers the note ot 
the vendee, and guarantees the payment, the person taking such guar- 
anty does not acquire a lien upon the land for the purchase money 
In such case, the taking of the guaranty is such an additional security 
as defeats the tacit lien. Woods vs. Bailey, 

The lien of the vendor on lands for the purchase money is lost in al! 
eases, where any security is taken on the land, or otherwise, for th« 
whole or any part of the money, unless there is an express agreement 

to the contrary. 

A judgment at law, or a decree in equity, is a lien upon the lands ot 
a debtor which binds from its rendition. This lien is not lost by the 
death of the debtor, but it continues only upon the compliance by th« 
creditor with the provisions of the laws regulating the exhibition and 
enforcement of demands against the estates of decedents. Union Bank 
vs. Heirs of Powell, 

LIMITATION—The statute which bars all debts and demands of whatso- 
ever nature against the estate of any testator or intestate, unless tl 
same shall be exhibited within two years to the executor or administra- 
tor, provided the executor or administrator gives the notice required b) 
said statute, prescribes a rule which must be rigidly observed. It is, in 
effect, a statute of limitations passed for the security of the personal rep- 
resentative—for the benefit of the heirs and distributees, and intended 
to effect a speedy and final settlement of estates. This statute reyui- 
ring the exhibition by a creditor of his debt or demand within two 
years from the time of the granting of letters testamentary or of admin- 
istration, is as obligatory in a Court of Chancery as at law. Fillyau 
and Wife vs. Laverty, 

There should be actual presentation of the claim within the time pre- 
scribed, or something done equivalent to it; but the presentation need 
not be in any particular form. The object is to give notice of the 
existence of the demand. The bringing of a suit would be sufficient. 

Debts not due, as well as those due, are required to be presented. 

The act of November 10th, 1828, requires that a scire facias or 2- 
tion of debt against executors or administrators, or other persons hav- 
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ing charge of the estates of deceased persons, upon any judgment 
against their testators or intestates, shall be brought within five years 
from their qualification All such judgments, after the expiration of five 
years from the qualification of the executors, administrators, &e., are 
presumed to be paid, unless some proceeding shall have been had in the 
intermediate time. Union Bank vs. Heirs of Powell, 

It is not necessary to state in a plea of this statute, that no proceeding 
had been taken within that time. To avoid the bar, it is necessary for 
the plaintiff to show such proceeding. 

Where persons of the same family dwell together, the possession of 

slaves living with them, will be presumed to be in him or her who has 
the right of property. And where one has had the possession of a slave 
for five years or more, under claim or assertion of right, and this claim 
of right is known to the other members of the family, such length of 
possession under such circumstances, constitutes a good prescriptive 
right to the slave, and the claim of the others by suit, after such lapse 
of time, is barred by the statute of limitations. Summerall vs. Thoms 
and Wife, 
MANDAMUS—1. The writ of mandamus is not the mode by which a 
claim is to be enforced against the State. In the absence of any spe- 
cific provision upon the subject of claims against the State, which the 
Comptroller rejects or refuses to allow, the only redress is by application 
to the Legislature. Towle vs. The State, 

Where a purely ministerial act is to be done, and there is no other 
specific remedy, a mandamus will be granted; but where the person 
against whom a mandamus is prayed is invested with judicial power, 
or acts in a deliberative capacity, or has the power and right of deci- 
ding, the writ will not lie, except to compel him to proceed to the dis- 
charge of his duty, by deciding according to the best of his judgment. 

The Comptroller of this State, in the administration of the concerns 
of his office, is required to exercise judgment and discretion, and the 
Courts cannot act directly upon him by mandamus, and thereby guide 
and control his judgment and discretion. 

The act creating the office of Comptroller vests him with discretion to 
be exercised in the examination of accounts, claims, or demands against 
the State. When, in the exercise of his discretion and judgmentin any 
particular case, he rejects an account, the writ of mandamus is not the 
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appropriate remedy. 

NUISANCE—See Damages. 

PARTNERSHIP—1. When a bill is filed by a creditor of a partnership 
against the representatives of a deceased partner, the surviving partner 
being interested in taking an account, should be made a party. Fill- 
yau and Wife vs. Laverty, 

2. In equity, partnership debts are joint and several, and the creditors 
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of a partnership may proceed at law against a surviving partner ; and 
in equity, against the estate of the deceased partner, whether the sur- 
vivor is insolvent, or not; and they may, at their option, do the one or 
the other. 


SCIRE FACIAS—1. A scire facias on a judgment on a guardian’s bond 


io 


suggesting other and further breaches of the condition of the bond, 
and praying execution for the damages thereby sustained, is a continu- 
ance of the old suit. Gilchrist, Judge, vs. Meacham, Administrator, 

In scire facias, therefore, against the administrator of a surety to a 
guardian bond, on a judgment rendered against such administrator for 
the penalty, he is estopped to set up any defence which existed anterior 
to the judgment. 

Where the judgment recited in the scire facias was rendered in the 
spring of 1844, and the administrator pleaded a discharge from his ad- 
ministration, bearing date the 16th February of the same year—Held, 
that the plea was bad, because the matter of defence existed anterior to 
the rendition of the judgment. 


4. The 18th chapter of 13th Edward Ist, which gives the elegit, is not 


ix 
”. 


in force in this State, because it is inconsistent with the statute of this 
State which provides for the sale of land on execution. But the chap- 
ter which gives the writ of scire facias is in force here by virtue of the 
act of November 6, 1829, adopting the common and statute laws of 
England, which are of a general and not local nature, with certain ex- 
ceptions and provisions. Union Bank vs. Heirs of Powell, 

The act of November 10th, 1828, requires that a scire facias or ac- 
tion of debt against executors or administrators, or other persons having 
charge of the estates of deceased persons, upon any judgment against 
their testators or intestates, shall be brought within five years from their 
qualification. All such judgments, after the expiration of five years 
from the qualification of the executors, administrators, &c., are presu- 
med to be paid, unless some proceeding shall have been had in the in- 
termediate time. 

It is necessary in a proceeding by scire facias against the heirs and 
terretenants to make the executor or administrator of the deceased, a 
party. It is questionable whether it is necessary to make the heirs and 
terretenants parties to a proceeding by scire facias to subject the lands. 
Unless they can be regarded as persons in charge of the estate and the 
lands in their hands assets, they are not properly made parties. 


SURETY—1. Concealment by a creditor from a surety of material facts, by 


which the surety may be injured, or his rights affected, will invalidate 
the contract as to him, and discharge him from all liability. But the 
contract between the principal parties, of which a surety, without priv- 
ity, can avail himself, for his discharge, on the ground of concealment, 
must be a valid contract as between the principals ; and the act or trans- 


219 


Ib. 


Ib. 


175 


Ib. 








” 


JTANUARY TERM, 1850. 5 





Index to Third Volume. 


action of which the surety seeks to avail himself for his discharge, must 
be such as lessens the ability of the principal to comply with his contract, 
or alters the rights of the parties, or enlarges the demand, to the preju- 
dice of the surety. Mitchell vs. Cotten, = __ 

2. An arrangement made by a surety, under and by virtue of which prop- 
erty mortgaged was left in the hands and subject to the control and 
management of the debtors, with the intent that by the rents, issues 
and profits they might diminish or pay off and discharge the mortgage 
debt for which the surety was bound, and thus save the property from 
sale at a time when it was supposed, if offered, it would be sacrificed, is 
not fraudulent, as tending to “ delay, hinder, or defeat creditors.” Nor 
is such an arrangement fraudulent, though made after a decree of fore- 
closure has been rendered, and an order of sale made, by which the 
surety was directed to take possession of the mortgaged property, as 
receiver and commissioner, and to sell, as he might be required by the 
creditor, and apply the proceeds to the payment and extinguishment of 
the mortgage debt. Barnard, Adams & Co. vs. W. D. Moseley, 

TRUSTEES—1. A deed of trust conveying property to trustees, for the 
sole and separate use of the grantor’s wife and children, free from the 
debts of the grantor, secures the property so conveyed against the debts 
and claims of the trustees executing the deed, and accepting the trust. 
A trustee executing such a deed and accepting the trust, cannot assail 
it as fraudulent, and subject the property to the payment of a debt due 
to himself from the grantor. An attempt to do so is a breach of trust. 
He cannot be both trustee and assailant of the trust deed. Strong vs. 
Willis, etal. 

2. A trustee cannot renounce, after having accepted the trust, but must 
execute the provisions of the trust deed. 

SEE ALso GUARDIAN. 

USURY—Sere atso Inrerest.—1. The statute declaring that the whole in- 
terest only shall be void in a usurious contract, does not enlarge, but di- 
minishes, the liability of the surety. An agreement therefore between 
the principals for usurious interest, to which agreement the surety was 
not a party or privy, does not discharge the surety from his liability on 
the principal valid contract between the parties. Mitchell vs. Cotten, 





Executor, 

2. The act of 1833, in regard to usurious contracts, declares that “ the 
interest on the same shall be void, and the obligor or obligors forever ex- 
onerated from paying the same.’’ This provision making only the in 
terest void, excludes the idea of making void the principal. 

VENDOR—1. R. sold land to W., and took his note for the purchasé 
money. R., the vendor and payee of the note, assigned the note to B., 
and guaranteed the payment. Afterwards R. sold the same land to 
another person. B., the assignee of the note, pursued the endorser and 
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guarantor, R., to the State of Alabama, he having gone there with a 
number of slayes—-sued him upon his guaranty, obtained judgment, and 
then took a conveyance of personal property from him, to secure the 
payment of the j1dgment obtained upon said endorserfrent, as well as 
judgments upon other notes of R., and gave him time of payment. Held, 
that if B., as against the last purchaser of the land, ever had a lien upen 
it for the purchase money, he waived and abandoned it by these pro- 
ceedings. Held, also—that if the vendor transfers the note of the ven- 
dee, and guarantees the payment, the person taking such guaranty does 
not acquire a lien upon the land for the purchase money. In such case 
the taking of the guaranty is such an additional security as defeats the 
tacit lien. Woods vs. Bailey, 

2. The lien of the vendor on lands for the purchase money is lost in all 
cases, where any security is taken on the land, or otherwise, for the 
whole or any part of the money, unless there is an express agreement 
to the contrary. 

WAIVER—See Vendor. 

WITNESS—The circumstance that a person has wishes or a strong bias in 

.  Teference to the subject matter of a suit, is not sufficient to disqualify 
him as a witness. He must have a direct interest in the event of the 
suit, and not merely a collateral interest, which last only goes to his 
credibility, and ought therefore to be carefully weighed by the jury. 
Summerall vs. Thoms and Wife, 
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